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An exchange makes brief mention of a re- 
cent ruling of the Circuit Court, City of St. 
Louis, involving the construction of the Mis- 
souri statute creating a bureau of supervision 
for building associations, with power to wind 
them up in proper cases, which is of interest 
and value in other States having similar stat- 
utes. The special term of the St. Louis Cir- 
cuit Court propounded to the court in gen- 
eral term certain specific questions, which 
were as follows: ‘‘Under the Missouri enact- 
ment, concerning building and loan super- 
vision and inspection, approved March 12th, 
1897, can a building and loan association 
make a voluntary assignment?’’ the court 
in general term answered in the affirmative. 

In answer to question number two ‘‘Un- 
der the Missouri enactment concerning build- 
ing and loan supervision and inspection, ap- 
proved March 12th, 1897, can a receiver be 
appointed for a building association upon the 
application of a stockholder?’’ the court 
answered in the affirmative. 

In answer to question number three ‘‘If, 
under existing laws, a building and Joan as- 
sociation can, upon application of one of the 
stockholders, be paced in the hands of a re- 
ceiver, will an action or proceeding com- 
menced thereafter by the supervisor against 
such association supersede and have prior 
right over the proceedings instituted by the 
stockholders, and will such proceedings pre- 
vent such stockholder from maintaining its 
action to wind up the building association 
through the hands of a receiver?’’ the court 
answered in the negative as to both subdi- 
visions of the question. 


Inanswer to question number four ‘‘When 


& building association is dissolved under the 
existing laws of Missouri by the appointment 
of a receiver, do the assets of such associa- 
tion, under and by virtue of the act concern- 
ing building and loan associations, approved 
March 12th, 1897, become vested in the 
State supervisor of building and loan associa- 
tions, and his successors in office, to be pos- 
sessed or disposed of by him for the use and 
benefit of the creditors and the stockholders 





of said association; and is it beyond the 
jurisdiction of the court to appoint as a re- 
ceiver of such association anyone other than 
the supervisor?’’ the court answered in the 
negative as to both subdivisions of the ques- 
tion. 

In answer to question number five ‘If 
the court should determine that a building 
and loan association can make a voluntary 
assignment for the benefit of its creditors, 
what effect can be given to an assignment 
made by such building association after an 
application for the appointment of a receiver 
of such association shall have been made, 
either by a stockholder or by the supervisor 
of building and loan associations?’’ the 
court answered that a general assignment by 
a corporation, made subsequent to the filing 
of a suit against the corporation, asking for 
the appointment of a receiver, cannot defeat 
the application for the receiver. ‘The court 
did not enter into an argument, but contented 
itself with categorical answers to the ques- 
tions. 





The long looked for opinion of the Supreme 
Court of the United States, in what is known 
as the Addystone Pipe case, was recently ren- 
dered. Itis not only adverse to the combi- 
nation in that case, but is a serious blow to 
‘*trusts’’ generally. It involved the validity 
of a combination of pipe manufacturers, 
which was claimed to bein restraint of trade, 
the Addystone Pipe & Steel Co. . of Cincin- 
nati, together with various other manufact- 
urers of cast iron pipe having formed a com- 
bination whereby certain territory was al- 
lotted to certain members, while contracts in 
outside territory were awarded to those mem- 
bers of the combination who agreed to pay 
the largest bonus, to be divided among the 
other members. The United States district 
attorney for the Eastern District of Tennes- 
see brought suit against the Addystone and 
other concerns to prevent them from carry- 
ing out the agreement, on the ground that it 
was a combination in restraint of trade and a 
violation of the Federal Anti-Trust law. The 
circuit court dismissed the bill on the merits, 
but the circuit cours of appeals reversed the 
circuit court’s judgment and ordered an in- 
junction against the defendants. The case 
was then appealed to the United States Su- 
preme Court, which has just rendered its opin- 
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ion. The defendants asserted that they were 
not the only persons or corporations engaged 
in manufacturing pipe in the territory referred 
to, and that no competing companies were 
driven out of business. In his review of the 
case, Mr. Justice Peckham, who wrote the 
opinion, said there were two principal ques- 
tions before the conrt, firat, whether the con- 
stitutional clause for the regulation of inter- 
state commerce applied to individuals and 
corporations, and secondly, whether, if the 
clause be found to so apply, the combination 
is a regulation of interstate commerce. The 
court held that the constitutional clause did 
apply to individuals and corporations, and 
that the agreement does, by its provisions, 
restrict and restrain commerce between the 
States. Hence, the agreement was decided 
to be void as applying to interstate business, 
and the injunction was sustained. 








NOTES OF IMPORTANT DECISIONS. 


FEDERAL COURTS—JURISDICTION—JURISDIC- 
TIONAL AMOUNT.—Wheless v. City of St. Louis, 
96 Fed. Rep. 865, decided by the United States 
Circuit Court, Eastern District of Missouri, in- 
volved an interesting question as to the jurisdic- 
tional amount in federal courts. The holding 
was that under the settled rule that distinct de- 
mands or liabilities cannot be aggregated for the 
purpose of making up the amount necessary to 
give jurisdiction, although such rights or liabili- 
ties arise out of the same transaction, the owners 
in severalty of lots abutting on a city street can- 
not by joining as complainants maintain a suit in 
a federal court to enjoin the city from making an 
assessment against such lots, where the assess- 
ment against the property of no one complainant 
will equal $2,000; and the rule is the same whether 
the assessment has been levied, or is merely 
threatened. Judge Adams says in part: ‘In 
reaching a conclusion with regard to the correct 
principles to be applied in this case, I have been 
very materially aided by the fact that the Su- 
preme Court of the United States has, in the case 
of Ex parte Baltimore & O. R. Co., supra, and in 
the case of Gibson v. Shufeldt, supra, critically 
considered all of the many cases before that time 
passed upon by them relating to this subject; 
and, in recurring to the opinions in these two 
cases, it is found that the cases of Shields v. 
Thomas, 17 How. 3; Market Co. v. Hoffman, 101 
U.S. 112; The Connemara, 103 U. 8. 754; The 
Mamie, 105 U. S. 773, upon which complainants’ 
counsel rely, have been judicially determined to 
have no application to cases like the present. 
They are all classified by the supreme court as 








belonging to the cases where the controversies 
are about matters in which the several complain- 
ants were interested collectively under a common 
title, and for that reason proper cases for the ag- 
gregation of claims on the part of numerous com- 
plainants in order to make up the jurisdictional 
amount. It is also found that the cases last re- 
ferred to as relied upon by complainants’ counsel 
are distinguished from the other class of cases in 
which the cause of action grows out of the same 
transaction merely, involving no common title or 
undivided interest, such as Seaver v. Bigelow, 5 
Wall. 208; Paving Co. v. Mulford, 100 U. S. 147, 
and Russell v. Stansell, 105 U. S. 303; so that, if 
any particular expressions are found in any of the 
first-mentioned series of cases which might be 
seized upon as seeming authority for the conten- 
tion of the complainants, it must be bornein mind 
that all of those cases have been classified by the 
supreme court as belonging toa class not like that 
before the court. In this connection, and for the 
same purpose, see also Henderson v. Wadsworth, 
115 U. S. 264, 6 Sup. Ct. Rep. 40. Although I do 
not think it necessary, as already stated, to sepa- 
rately consider the great array of cases bearing 
on this subject, there are two or three of them 
which seem to me to be so entirely opposite to the 
facts in the case under consideration, that I deem 
it best to refer to them somewhat more particu- 
larly. 

‘In the case of Hawley v. Fairbanks, 108 U. 8. 
543, 2 Sup. Ct. Rep. 846, several persons, who 
were owners of bonds of the town of Amboy, IIl., 
united as relators in an application to the Circuit 
Court of the United States for a mandamus requir- 
.ing the county clerk to compute and assess upon 
all the taxable property in the town a sufficient 
sum to pay the judgments obtained by the rela- 
tors. One of the relators had a demand in excess 
of the jurisdictional amount. None of the others 
had a demand equal to the required jurisdictional 
amount. The trial court awarded a writ of man- 
damus, directed to the county clerk, commanding 
him to extend upon the tax collector’s book of the 
town a sufficient sum to pay each of the several 
judgments held by the relators. To reverse that 
judgment a writ of error was taken to the Su- 
preme Court of the United States. The court say: 

‘s ‘We are met at the outset with a motion of the 
defendants in error to dismiss the writ in this case 
on the ground that the several judgments pro- 
ceeded upon below cannot be united to give juris- 
diction.’ ‘ 

“The court sustained the motion as to all ex- 
cept one, who had an amount which was sufficient, 
and remarked as follows: 

** ‘In the present case distinct causes of action 
in favor of distinct parties were united, for con- 
venience and to save expense in one suit, and dis- 

tinct orders were made in favor of each one of the 
several judgment creditors.’ 

‘It seems to me that the same argument which 
is made by counsel for the complainants in this 
case, if sound, would have applied to that case. 
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In that case, it is true, there was not an attempt 
to enjoin the collection of taxes, but there was an 
attempt to enforce the collection of a tax. So 
far as the town of Amboy was concerned, it was 
one tax which was sought to be enforced, just as 
in the case now before the court, so far as the city 
of St. Louis is concerned, it is one tax that is 
sought to be enjoined ; and, if the total of the tax 
sought to be collected in the Hawley case was not 
considered in determining the jurisdiction of the 
court, it is not apparent how the whole amount of 
the tax sought to be enjoined in the case at bar 
can be considered in determining the jurisdiction. 

“In the case of Russell v. Stansell, 105 U. S. 
303, the controversy arose over the action of 
Stansell in securing from the levee board of 
Mississippi, District No. 1, an assessment of taxes 
for the collection of a judgment before that time 
obtained by Stansell against the levee board. It 
was Claimed that the proceedings resulting in the 
assessment were illegal and unjust, and certain 
individuals who were assessed in small amounts, 
underneath the jurisdiction of the court, brought 
a billto enjoin the further proceedings on the 
part of the board for the collection of the tax. It 
appeared in that case, as in this, that no single 
individual among all the parties complainant 
could in any event be made liable for an amount 
equal to the jurisdictional amount required for an 
appeal. On the presentation of the petition the 
court granted a preliminary injunction, but on 
final hearing the injunction was dissolved and the 
petition dismissed. From the last order an ap- 
peal was taken to the Supreme Court of the 
United States. The appellee, Stansell, moved to 
dismiss because the amount in dispute between 
him and any one of the several persons charged 
with the payment of the assessment was less than 
$5,000, the jurisdictional amount of the Supreme 
Court of the United States. The court in its 
opinion in that case say: 

** ‘While the appellants and those whom they 
have chosen to represent are all interested in the 
question on which their liability to the appellee 
depends, they are separately charged with the 
several amounts assessed against them. There is 
no joint responsibility resting upon them as a 
body. ‘The proceeding on his (Stansell’s) part 
was to require each of the several landowners of 
the levee district to pay his separate share’of the 
debt that had been established against the dis- 
trict. The recovery was against each owner sepa- 
rately. While the appellants were permitted, for 
convenience and to save expense, to unite in a 
petition setting forth the grievances of which 
complaint was made, their object was to relieve 
each separate owner from the amount for which 
he personally, or his property, was found to be 
accountable. An injunction, if granted, would 
necessarily prevent the appellee from collecting 
from each owner the amount for which he was 
separately liable. It is clear that under the rul- 
ings in Paving Co. v. Mulford, 100 U. 8S. 147; 
Seaver v. Bigelows, 5 Wall. 208; Rich y. Lambert, 





12 How. 347; Stratton v. Jarvis, 8 Pet. 4, and 
Oliver v. Alexander, 6 Pet. 143, such distinct and 
separate interests cannot be united for the pur- 
pose of making up the amount necessary to give 
us jurisdiction on appeal.’ 

“It is clear—and seems to have been so conceded 
by counsel on the argument of this gase—that the ~ 
principles governing the right of an appeal to the 
Supreme Court of the United States, in so far as 
the amount is concerned, requisite to confer juris- 
diction upon the Supreme Court of the United 
States in such appeal, are the same as those in- 
volved in considering the amount requisite to give 
jurisdiction to this court in an original proceed- 
ing. Such being the case, the authority of Rus- 
sell v. Stansell, supra, seems to be entirely appli- 
cable and controlling here. In the case now 
under consideration several persons unite in a 
petition, just as they did in the Russell case, set- 
ting forth the grievances of which they complain. 
The object in this case, as it was in that, is to re- 
lieve each separate owner from the amount for 
which he personally, or his propeity, may be 
found accountable. And inasmuch as it appears 
that no one of the complainants is liable, or can 
be made liable, by the proceeding against which 
they complain, in an amount equal to $2,000, this 
court, following the doctrine of the supreme 
court, has no jurisdiction, and can afford no relief. 

“It was suggested in argument that a different 
rule is applicable to a case where no assessment 
has been in fact made, from that which is appli- 
cable to a case where an assessment has already 
been made, like the Russell case. I am not able 
to appreciate the force of this distinction. In 
either of such cases the purpose sought to be ac- 
complished is to declare the proceedings about to 
be taken, or which have been taken, to enforce a 
payment of certain taxes, illegal and unwarranted 
in the law; and, in my opinion, it makes no dif- 
ference in the applicatory principles whether the 
defendants have taken one of the initial steps 
toward consummating the alleged illegal act of 
subjecting complainants’ property to an unlaw- 
ful charge, or whether they have taken none of 
tuem, but are threatening and intending so to do. 

‘Counsel for complainants rely specially upon 
the cases of Davies v. Corbin, 112 U.S. 36,5 Sup. 
Ct. Rep. 4, and Brown v. Trousdale, 138 U. 8. 
389, 11 Sup. Ct. Rep. 308. Concerning the first of 
these cases, it appears that the chief justice, who 
wrote the opinion, in reaching a conclusion found 
and held that all the relators claim under one and 
the same title, namely, the levy of taxes already 
made expressly for their benefit, and therefore 
that they, and each and all of the relators, having 
a common interest in the tax; and, inasmuch as 
it was immaterial to the collector whether he 
paid it to one or another of the complainants, the 
chief justice properly classifies this case with those 
of Shields v. Thomas, supra, and other cases in 
which aggregation of claims may be made for 
jurisdictional purposes. In the other of the cases 
so relied upon the chief justice, in delivering the 
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opinion of the court, properly stated that the 
main question at issue was the validity of the 
bonds, and that involved the levy and collection 
of taxes for a series of years to pay the interest 
thereon, and finally the principal thereof, and not 
the mere restraining of a tax for a single year, and 
for this reason held that the rule applicable to 
complainants each claiming under a separate and 
distinct right in respect to a separate and‘distinct 
liability contested by the adverse party was not 
applicable to that ease.” 





Usury — WHat ConstTiITuTES.—One of the 
points decided by the Supreme Court of Georgia, 
in Union Savings Bank & Trust Co. v. Datten- 
heim, 348. E. Rep. 217, is that where money is 
loaned, and interest is calculated at the highest 
lawful rate for the full period of the loan, and the 
aggregate of the principal and interest, thus cal- 
culated, is divided into as many notes as the period 
embraces months, one of such notes maturing 
each month, the transaction is, under Civ. Code, 
§§ 2877, 2886, infected with usury. The court, 
after summarizing the various laws that have been 
of force in England and the United States, on the 
subject of usury says: ‘‘Under the present law 
of the State the rate of interest is fixed. Parties 


are given the privilege of making contracts for a 
slightly higher rate than that which would be 
collectible if no rate is agreed upon in writing; 


and, while the schemes and devices which have 
been resorted to to evade the usury laws are al- 
most without number, none of them have been 
successful in passing the scrutiny of the courts’ 
investigations when it was apparent upon the face 
of the contract. or from evidence introduced show- 
ing the truth of the transaction, that there was a 
manifest purpose on the part of the parties to the 
contract to enter into a stipulation which would 
have the effect of compelling the person under- 
taking the obligation’ of the contract to pay a sum 
which would be substantially greater than the 
principal of the debt and the highest rate of in- 
terest allowed by law. It is permissible for a 
debtor to pay accrued interest at any period of 
time before the principal of the debt becomes 
due. A transaction which calls for the payment 
of the principal at a certain time and payment of 
interest at certain fixed times during the period 
that the principal is to run is a valid transaction. 
The interest may be paid annually, semi-an- 
nually, quarterly, or monthly, or in even lesser 
periods, if the parties see fit so to contract; and 
the failure to pay any interest which is past due 
under such stipulation would render such past- 
due indebtedness a liquidated demand, which 
would itself bear interest. Pinckard v. Ponder, 
6 Ga. 253; Scott v. Saffold, 37 Ga. 384; Calhoun 
v. Marshall, 61 Ga. 275; Mowry v. Shumway, 44 
Conn. 493; Iron Works v. Lottimer, 25 Ohio St. 
621; Mowry v. Bishop, 5 Paige, 98; Tousey v. 
Robinson, 1 Metc. (Ky.) 663; Tallman v. Trues- 
dell, 3 Wis. 443; Goodrich v. Reynolds, 31 Ill. 490; 
Newton v. Woodley (S. Car.), 328. E. Rep. 531. 





It is also well settled that a contract providing 
for the payment of the highest lawful rate of in- 
terest in advance is not usurious, though many of 
the courts which recognize this as an established 
rule express doubts as to whether, upon principle, 
such practice should be allowed to prevail. Bank 
v. Cook (Ark.), 29 Lawy. Rep. Ann. 761, and 
notes, 30 S. W. Rep. 35; Insurance Co. v. 
Sturges, 2 Cow. 664; Fleckner v. President, etc., 
8 Wheat. *338; English v. Smock, 34 Ind. 115; 
Parker v. Cousins, 2 Gratt. 372; Fowler v. Trust 
Co., 141 U.S. 384,12 Sup. Ct. Rep. 1; Cole v. 
Lockhart, 2 Ind. 631; Marvine v. Hymers, 12 N. 
Y. 223; ,Tholen v. Duffy, 7 Kan. 405; Perley, In- 
terest, p. 224, and cases cited; President, ete. v. 
Bissell, 12 Pick. 586; Bank v. Durkee, 1 Vt. 400; 
President, etc. v. Osgood, 15 Johns. 162; Presi- 
dent, etc. v. Butts, 9 Mass. 49. In the case of 
Mackenzie v. Flannery, 90 Ga. 590, 16S. E. Rep. 
710, this court recognized that such a contract 
was lawful when it beld that a written contract 
providing for the payment of 8 per cent. in ad- 
vance by way of discount on short loansin the 
usual and ordinary course of business was not 
usurious. Interest from date is recoverable when 
itis stipulated that it shall be paid in the event 
the debt is not paid promptly at maturity, pro- 
vided the interest has not already been included 
in the principal amount. Civ. Code, § 2879. The 
facts of the present case do not bring it within the 
letter, reason, or spirit of the principle of any of 
the cases above referred to where a rate of inter- 
est apparently higher than that authorized by law 
was allowed to be collected. Calculating interest 
at the highest lawful rate on the principal of the 
debt for the full period of the loan, and dividing 
the sum of this interest and the principal into 
notes of equal amount, and in number equal to the 
months embraced in the period which the debt 
has to run, will undoubtedly result in the debtor’s 
paying and the creditor’s receiving more than 
the lawful rate of interest on the principal of the 
debt. To show that the contract in the present 
case is infected with usury, it is only necessary to 
make asimple calculation. Had theinterest been 
computed in the ordinary way, and had the 
plaintiff given notes of $63 each, falling due 
monthly, she would have paid off the debt in a 
little less than 51 months. She owed interest on 
the entire principal but for one month, whereas 
she has contracted to pay interest on it for five 
years. The fact is that under the usury laws of 
this State she could not be required to pay 8 per 
cent. interest for the full period of the Ioan on 
any sum but that represented by the last note to 
become due. Computing interest on $2,700 for 
one month, and deducting $63 from the sum, and 
computing interest on the sum remaining for one 
month, and deducting $63, and so on, will show 
that the contract required the payment of about 
$578 in excess of the principal and interest at the 
highest lawfulrate. Paying $63 per month would 
have canceled the debt before the expiration of 
five years; but, had it been desired that the loan 
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should cover that period, and had a monthly pay- 
ment sufficient to bring about this result been 
made, the aggregate sum required to pay off the 
debt would have still been considerably less than 
the amount due under this contract. In other 
words, if the plaintiff had divided the principal 
($2,700) into 60 notes of $45 each, the first bearing 
interest at 8 per cent. for one month, the second 
for two months, and so on, the aggregate amount 
paid in five years would have been much smaller 
than $3,780. It is clear, therefore, that there was a 
mutual intention on the part of the parties to this 
transaction to enter into a scheme which would 
result in the payment of more than 8 per cent. on 
the one side and of receiving more than 8 per 
cent. onthe other. This intention could not have 
been more apparent if it had been expressed upon 
the face of the contract itself. This being true, 
the transaction has all of the elements of usury in 
it. A transaction is usurious when we find a loan, 
either express or implied, and an understanding 
between the parties that the loan shall or may be 
returned with a greater rate of interest than is 
allowed by law. ‘Tyler, Usury, pp. 101-103. See 
also in this connection, Falls v. Building Co., 97 
Ala. 417, 13 South. Rep. 25; Trust Co. v. Krum- 
sieg (C. C.), 71 Fed. Rep. 350; Id. 23 C. C. A. 1, 
77 Fed. Rep. 32; Jd. 19 Sup. Ct. Rep. 179; Baum 
v. Raley (S. Car.), 308. E. Rep. 713; Swanson v. 
Debenture Corp. (Minn.), 73 N. W. Rep. 165.” 





WILLS—ATTESTATION—ORDER OF SIGNING.— 
The Supreme Court of Illimois, reversing the 
lower court, holds, in Gibson v. Nelson, that under 
the statute of wills, requiring a will to be attested 
in the presence of the testator by two witnesses, 
who are present and see the testator sign the will 
or to whom he acknowledges it to be his will, it 
is not essential that the testator sign first if the 
signature and attestation be parts of the same 
transaction. The court says: ‘*The question is 
thus presented for decision whether, under our 
statute of wills, an instrument intended as a will, 
appearing to have been executed, and witnessed 
with all the formalities required by the statute, 
must fail to take effect as a will merely because 
the act of the testator in signing the will followed 
that of the witnesses, though done in their pres- 
ence, on the same occasion, and a part of one en- 
tire transaction. Section 2 of the act in re- 
gard to wills,so far as it affects this question, 
provides: ‘All wilis * * * by which any 
lands, * * * goods and chattels are devised 
shall be reduced to writing and signed by the tes- 
tator or testatrix, or by some person in his or her 
presence and by his or her direction, and attested 
in the presence of the testator or testatrix by two 
or more credible witnesses, two of whom declar- 
ing on oath or affirmation, before the county court 
of the proper county, that they were present and 
saw the testator or testatrix sign said will * * * 
in their presence, or acknowledge the same to be 
his or her act and deed, and that they believed 
the testator or testatrix to be of sound mind and 





memory at the time of signing or acknowledging 
the same, shall be suflicient proof of the execution 
of said will * * * to admit the same to rec- 
ord; * * * and every will, * * * when 
thus proven to the satisfaction of the court, shall, 
together with the probate thereof, be recorded, 
* * * and shall be good and available in law,’ 
ete. 

**It will be noticed that the statute does not in 
terms require the subscribing witnesses to attest 
or certify that the will was signed by the testator 
before’ they subscribed their own names; and in 
Hobart v. Hobart, 154 Ill. 610, 39 N. E. Rep. §81, 
we held that, where the testator acknowledged 
the will to be his act and deed, that was sufficient, 
without acknowledging specifically and in terms 
that he bad signed it; that, as it would not be a 
will without his signature, it would, in the ab- 
sence of proof,be presumed from his statement that 
it was his will, and that he nad signed it. Inthat 
case it was pointed out that decisions based upon 
the English statute, aud the statutes of New York 
and other States, requiring specifically that the 
signature be made or acknowledged in the pres- 
ence of the witnesses, were not applicable here, 
where the statute requires that the testator ac- 
knowledged merely the will? Jt cannot, of course, 
be presumed in the case at bar that at the precise 
moment when the witnesses subscribed their 
names to the instrument the testator had signed 
it, for they testified to the contrary on the trial 
below; but he signed it in their presence, as re- 
quired by the statute, and the several act of sign- 
ing by the testator and witnesses took place on 
the same occasion, and constituted one transac- 
tion, viz.: the execution and attestation of the 
will. Must the instrument be held inoperative as 
a will merely because the testator and the wit- 
nesses did not observe the usual order, in point of 
time, in signing their names? ‘To so hold would, 
in our opinion, require a greater degree of nicety 
in the execution of wills than is required by the 
statute. Suppose the draftsman of a will has read 
it over to the testator, and the testator, having 
approved it, requests him to subscribe his name 
as a witness, and he does so at the time and in the - 
presence of the testator, and then hands the pen 
to the testator, who thereupon signs the will; is 
there any provision of the statute or rule of law 
which would require the courts to take notice of 
the difference in the moment of time intervening 
between the two acts of signing, where both were 
parts of one transaction? We know of none. It 
would not be physically impossible for the testa- 
tor and the witnesses to sign at the same time, 
yet, under the rule contended for and as held by 
the court below, the will would be invalid because 
the testator did not sign first. Undoubtedly, the 
proper order is for the testator to sign first, for 
after the witnesses bad signed he might never 
siga, or might sign on some other occasion or out 
of their presence, which would not be a compli- 
ance with the statute; but we are not prepared to 
hold that the validity of the instrument as a will 
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can be made to turn upon the mere order in which 
the signatures are attached to the instrument, 
where all are attached at the same time. We are 
referred to cases, both English and American, 
which have so decided, but we do not regard the 
reasoning employed satisfactory when applied to 
a case arising under our statute. In Chase v. 
Kittredge, 11 Allen, 63, while it was said that a 
will was not sufficiently witnessed where the wit- 
nesses signed their names before the testator 
signed, still the fact was, in that case, that one of 
the witnesses had not only signed his name before 
the testator had, but had signed it out of the 
presence of the testator. Still, ithas undoubtedly 
been beld in many cases that a will signed by the 
attesting witnesses before it was executed by the 
testator, though on the same occasion, is not en- 
titled to probate. We are of the opinion, how- 
ever, that, as applicable to cases arising under our 
statute, cases holding to the opposite view are 
sustained by the better reasoning. In O’Brien v. 
Gallagher, 25 Conn. 229, the court said: ‘Where, 
as in the present case, witnesses are called to at- 
test the will, and, being informed what the in- 
strument is, subscribe their names thereto as wit- 
nesses, and the testator on his part and in their 
presence duly executes the instrument as his will, 
and all is done at one and the same time, and for 
the purpose of perfecting the instrument as a 
will, we cannot say that it is not legally executed, 
merely because the names of the witnesses were 
subscribed before that of the testator.’ So, also, 
in Rosser vy. Franklin, 6 Gratt. 1, it was held that 
‘the mere fact whether, in the order of time, the 
testatrix made her mark before or after the sub- 
scription cf the witnesses, is, under the cireum- 
stances, in no wise material, insomuch as the 
whole transaction must be regarded as one con- 
tinuous, uninterrupted act, conducted and com- 
pleted within a few minutes, while all concerned 
in it were present, and during the unbroken super- 
vising attention of the subscribing witnesses.’ So, 
too, in Miller v. McNeill, 35 Pa. St. 217, the court 
said: ‘Our statute contemplates, undoubtedly, a 
signature by the testator, and then a signing by 
witnesses in attestation of the signature; * * * 
but when a transaction consists of several parts, 
all of which occur at the same moment and in the 
same presence, are we required to undo it because 
it did not occur in the orderly succession which 
the law contemplates? No language of our stat- 
ute of wills imposes any such necessity upon us, 
and we would not decide anything so unreason- 
able except under stress of very positive statutory 
language. The execution and attestation of the 
will were contemporaneous, or, rather, simulta- 
neous, acts, and we will not regard the question 
who held the pen first, the testator or his wit- 
nesses.’ In 1 Redf. Wills, *226, itis said: ‘The 
particular order of the several requisites to the 
valid execution of a testament is not at all mate- 
rial, provided that they be done at the same time 
and as a part of the same transaction.’ These au- 
thorities, and others following them, hold, in our 





opinion, the more reasonable rule. To invalidate 
such a will, otherwise properly executed and at- 
tested, would enable a witness, after the lapse of 
many years, to defeat its’operation by proof of an 
unimportant fact which few could then remem- 
ber. How many witnesses to wills, unaided by 
presumptions and inferences which arise from the 
ordinary cause of procedure in the execution of 
wills, could remember as a fact that the testator 
signed the will first? While it is true, as con- 
tended, that the instrument is not a will until it 
has been executed by the testator, and cannot be 
attested as a will by the witnesses without such 
execution, it is also true that it is not a complete 
will until it has been attested by the necessary 
witnesses, the statute requiring both. While this 
attestation required by our statute includes the 
subscription of their names by the subscribing 
witnesses, it means much more; that is, that they 
bear witness and certify to the facts required by 
the statute to make a valid will. Swift v. Wiley, 
1B. Mon. 114. The mere physical act of signing 
their names does not constitute the whole, nor the 
most important part, of the duty of attesting wit- 
nesses. If all of the several acts required by the 
statute are done upon the same occasion, in the 
presence of the testator and the attesting wit- 
nesses, and, as said in the case cited above, under 
their unbroken supervising attention and as parts 
of one entire transaction, we cannot hold that the 
instrument is rendered inoperative as a will by 
merely proving the fact that the signatures of the 
witnesses were affixed before the signature of the 
testator. In the case at bar this fact did not ap- 
pear by the testimony of the subscribing witnesses 
given in the probate court when the will was ad- 
mitted to probate, but they testified to it on the 
hearing of the issue in this case in the circuit 
court. The will upon its face appeared to have 
been properly executed and witnessed, and the 
mere fart, which appeared by the evidence, that 
the testator signed it after the witnesses had 
signed, was rendered harmless by the further 
fact, shown by the evidence, that these several 
acts of signing were done at the same time and as 
parts of the same transaction.” 





IMPLIED POWERS OF - MUNICIPAL 
CORPORATIONS. 

In addition to such powers as are granted 
in express terms in its charter and legislative 
acts applicable, a municipal corporation pos- 
sesses and may exercise powers necessarily or 
fairly implied in, or incident to, those ex- 
pressly granted, as well as powers which are 
essential to the declared objects and purposes 
of the corporation, not simply convenient but 
indispensable.! As relates to the exercise of 


1 Nevada v. Eddy, 123 Mo. 546; State v. Murpby, 134 
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powers, it is generally regarded that corpora- 
tions have none of the elements of sovereignty ; 
that they cannot go beyond the powers granted 
them, and that they must exercise such 
granted powers in a reasonable manner. 
These are legal propositions firmly estab- 
lished.? While the power cannot be exer- 
cised where it is not clearly comprehended 
within the words of the grant, or derived 
therefrom by necessary implication, and 
while, as a general rule, it is true that any fair, 
reasonable doubt concerning the exercise of 
the power is resolved by the courts against 
the corporation, and the power is denied, it 
is a familiar doctrine that courts will not de- 
feat or impair the duties or rights of a city in 
the performance of its municipal functions by 
strict construction. As observed by Cooley, 
J.: ‘*When a power is conferred which in 
its exercise concerns only the municipality, 
and can wrong or injure no one, there is not 
the slightest rerson for any strict or literal 
interpretation with a view of narrowing its 
construction.’’®? The familiar maxim, that a 
grant of power takes with it all the necessary 
incidents to make that grant effectual, ap- 
plies to municipal corporations with respect 
to the power and authority exercised by 
them.‘ It thus follows that the city may do 
many things by ordinance not in terms ex- 
pressly authorized by its charter or the gen- 
eral statutes of the State applicable which 
constitute its organic law. 

There are also many implied powers which 
attach themselves to municipal corporations, 
inherent powers which belong to them because 
they are municipal corporations just as certain 
powers are inherent in courts because of the 
very nature and attributes of their organiza- 
tion. But ‘‘no powers can be implied except 
such as are essential to the objects and pur- 
poses of the corporation as created and estab- 
lished.’’® Thus, at common law, it is an es- 


Mo. 548; Dillon, Munic. Corp. (4th Ed.), § 89; 15 Am. 
& Eng. Encyc. of Law, p. 1040. 

2 St. Louis v. Weber, 44 Mo. 547. 

3’ Port Huron v. McCall, 46 Mich. 565, 574. 

4 State v. Walbridge, 119 Mo. 383. 

5 Per Waite, C. J., in Ottawa v. Carey, 108 U.S. 110, 
121. See Cooley’s Const. Lim. (6th Ed.), 231. <A city 
cannot levy taxes without express authority, even to 
provide for the local service. Further, as to implied 
powers, see 1 Beach, Pub. Corp., §§ 637652. Many 
illustrations of such inherent or incidental powers are 
given in Aurora Water Co. v. Aurora, 129 Mo. 1, 
chaps. 576,577. In sustaining the power of the legis- 
lature to authorize a municipal corporation to supply 











tablished principle in England that a munici- 
pal corporation may, by virtue of its inherent 
or incidental power, pass a by-law imposing a 
pecuniary penalty upon such as refuse, with- 
out legal excuse, an office to which they have 
been duly elected. And Judge Dillon inti- 
mates that even in this country, under the 
usual general welfare clause, or under their 
incidental powers, municipal corporations 
could, by ordinance, impose a reasonable fine 
because of a similar refusal. To a certain 
extent the implied power exists to aequire, 
hold and alienate or dispose of property. All 
property of the municipal corporation of a pri- 
vate nature may besold.’ But the chief point 
of view from which this authority is regarded 
is properly the public interest. Property 
held by the city in general or special trust 
cannot be sold. A municipal corporation 
may, without special grant, purchase and 
hold lands extraterritorially, as for a pest 
house, cemetery, and the like objects of a 
municipal character.2 So it has been held 
that a city may enact and enforce police or- 
dinances without special authorization, as a 
result of the fact of its being incorporated.’ 
The grant of the express power to suppress 
fires carries with it the right to purchase fire 
engines.” In Indiana, it has been held that 
the power to purchase fire engines by an in- 
corporated city does not, of necessity, depend 
upon the question whether its charter has or 
hus not expressly granted such power, since 
such power is inherent in the corporation.™ 

It has been held in a recent case that the 
general grant: ‘‘the mayor and board of 
aldermen shall have power by ordinance to 


electricity for illuminating streets and public places, 
the Supreme Court of Pennsylvania said: “Itisa 
mistake toassume that municipal corporations should 
not keep abreast with the progress and improvements 
of the age.” Linn v. Chambersburg Borough, 160 Pa. 
St. 511. See State v. Murphy, 130 Mo. 10. 

61 Dillon, Munic. Corp., § 223. 

7Fort Wayne v. L.S., M.S. Ry., 182 Ind. 558; 15 
Am. & Eng. Encyc. of Law, p. 1063, and cases; 2 Dil- 
lon, Munic. Corp., §§ 562, 575. 

8 See Chambers v. St. Louis, 29 Mo. 542, 574, 575; 2 
Dillon, Munic. Corp., § 565, and notes. 

® Sayre Borough v. Phillips, 148 Pa. St. 482, 33 Am. 
St. Repts. 842. 

10Green v. Cape May, 41 N. J. L.45. If the ex- 
penditure be in furtherance of some duty enjoined by 
a statute, a contract made in reference thereto will be 
valid and binding upon the town. Allen vy. Taunton, 
19 Pick. (Mass.) 486. 

ll Bluffton v. Studebaker, 106 Ind. 129, quoted with 
approval in Webb City, etc. Waterworks Co. v. Webb 
City, 78 Mo. App. 1, ch. 427. 
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prevent and extinguish fires,’’ and ‘‘to pass 
ordinances in maintaining the peace and good 
government, health and welfare of the city,’’ 
etc., confers the implied power to contract 
with water companies to supply the city and 
its inhabitants with water, thus rendering the 
city liable on such contract for fire hydrant 
rents. The decision is put upon the ground 
that, as the city was given the power to pre- 
vent and extinguish fires, without the power 
to procure water for this purpose, the ex- 
press grant would be inefficacious; that un- 
less the power to procure water be implied 
in the express grant, the latter must remain 
vain and nugatory; that whatsoever the law 
necessarily implies in a statute is as much a 
part or parcel thereof as if expressly stated 
therein. Therefore, the power to extinguish 
fires fairly and necessarily implies the power 
to effectuate the intent involved in the grant 
by the execution of its incidents.” So, a 
city having the power to pass ordinances re- 
specting the peace, good government, health 
and welfare of its inhabitants, is authorized 
as a sanitary regulation to contract to pur- 
chase a supply of water by boring an artesian 
well, or otherwise, and is the judge of the 
mode best adapted to accomplish the object.” 
Where a city has power by its charter to pro- 
vide for a supply of water it has been held 
that in this express grant there is implied 
the power to furnish the supply by contract. 
In Georgia, the doctrine is broadly stated 
that a municipal corporation, having the 
usual powers expressly granted by charter or 
legislative act, has the power to make all such 
contracts in its corporate capacity as the local 


12 “Science, so far as we know, has not yet suggested 
any means of extinguishing great fires without the 
applieation of water. * * * A fire engine without 
water would be quite a useless machine in the hands 
of acity government. Water is quite as indispensable 
in extinguishing fires as a fire engine. When there iy 
a system of waterworks having proper pressure, tire 
engires can be dispensed with, but in no case can the 
grant of power be made efficacious without a supply 
of water. It is apparent that the reasons why the 
grant of power to suppress fires should carry with it 
the power to procure water to ext nguish fires are 
much more cogent than those which sustain the power 
to purchase fire engines.” Webb City, ete. Water- 
works Co. v. Webb City, 78 Mo. App. 422, 427, 428. 
To same effect, Livingstone v. Pippen, 31 Ala. 542; 
Bridgeford v. Tuscumbia, 16 Fed. Rep. 910; Carlton 
v. Washington, 38 Kan. 726. Power to extinguish 
fires carries with it the power to procure water. 
Salena v. Neosho, 127 Mo. /. c. 641. 

13 1 Dillon, Munie. Corp., § 146. 

14 Waterworks Co. y. Atlantic City, 39 N. J. Eq. 367. 





authorities may deem necessary for the wel- 
tare of the city which are not in conflict with 
the constitution and laws of the State or of 
the United States. In this case the city en- 
tered into a contract for the construction of 
a system of waterworks, and it was held that 
the grant of power was broad enough to 
cover the contract." 

The Supreme Court of Indiana, in a com- 
paratively recent case, has considerably ex- 
tended the doctrine of implied power. The 
question at issue was whether the city bad 
the right to establish an electric lighting 
plant, not only for the lighting of the streets 
and public places of the city, but also for the 
distribution of the electric light among its 
inhabitants for gain. There it was held that 
since, among the implied powers of a munici- 
pal corporation, is the power to enact and en- 
force reasonable by-laws or ordinances for 
the preservation of health, life and property, 
this general police power gave the power to 
light the streets and public places independ- 
ently of any specific charter or statutory 
power to that effect, in any manner agreed 
upon by the local authorities. Having de- 
termined that such plant could beestablished 
for municipal purposes, the courtsaid: ‘‘We 
can see no good reason why it may not also 
at the same time furnish it (electric light) to 
the inhabitants to light their residences and 
places of business. To do so is, in our opin- 
ion, a legitimate exercise of the police power 
for the preservation of property and bealth.’’!® 
Clearly, such broadening of implied powers 
contravenes the general rule that the enumer- 
ation of specific powers prevents a body to 
which such specific powers are granted from 
exercising other similar powers. If a city 
may exercise such powers because it is a 
municipal corporation, or because of the gen- 
eral grant to it of police powers it is not easy 
to comprehend what powers of a municipal 
nature are not incidental or inherent. A 
contrary rule was announced in Massachu- 
setts where it was held that power to erect 
and maintain works for the manufacture and 

15 Rome vy. Cabbot, 28 Ga. 50. 

16 Crawfordsville v. Braden, 130 Ind. 149, 30 Am. St. 
Repts. 214. It may be noted that there existed a gen- 
eral State statute in Indiana giving cities power to 
light their streets, etc.; power to contract with indi- 
viduals or corporations for this purpose and the 
power to grant franchise, to supply inhabitants with 


electric light, but the decision does not rest upon this 
statute. 
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distribution of electric lights for lighting the 
public streets and places and to furnish light 
to the inhabitants could not be implied as an 
incident to the power expressly granted to 
erect and maintain street lamps—at least 
where it has become the custom of the legis- 
lature to specifically define from time to time 
the purpose for which municipal corporations 
may raise money.” 

As a result of its power to enter into 
contracts, and of the duty either legally 
existing or self-imposed, of providing local 
needs and conveniences, a municipal cor- 
poration may negotiate loans and thereby 
incur indebtedness. But the power to bor- 
row money on the faith and credit of the city 
is usually conferred in express terms by the 
charter, and, ordinarily, there is a defined 
limit, either in the State constitution or in 
general statutes, as to the amount of munici- 
pal indebtedness that may be created. 

EveeneE McQviciin. 

St. Louis, Mo. 


17 Spaulding v. Peabody, 153 Mass. 129, 33 Am. & 
Eng. Corp. Cas. 638, 10 L. R. A. 397. 








INSURANCE—ORAL CONTRACTS TO INSURE— 
STATUTE OF FRAUDS—POWERS OF AGENTS 
—INSURABLE INTERE3ST—EVIDENCE. 


SANFORD v. ORLENT INS. CO. 


Supreme Judicial Court of Massachusetts, October 20, 1899, 


1. A preliminary contract for insurance need not be 
in writing. 

2. A preliminary contract for insurance, which may 
be performed within a year, is not within the statute 
of frauds. 


9 


3. An insurance company authorized to insure 
against loss by fire can make an oral contract to in- 
sure. 


4. An agent of an insurance company, whois held 
out by it as a general agent to negotiate contracts of 
insurance, agree on the rate of premium, and all the 
terms of the contract, can muke a preliminary con- 
tract for insurance binding on the company, to be 
consummated by the delivery of a policy pursuant 
thereto. 


5. In an action for breach of a contract to deliver a 
policy of insurance, provisions which were to be in- 
serted in the policy are not applicable. 

6. Possession under a deed is sufficient evidence of 
ownership to give plaintiff an insurable interest in the 
property, though the deed is improperly acknowl- 
edged. 

7. Conversations with an agent, at the time ofa 
preliminary oral contract fur insurance, relating 
thereto, zre admissible, in an action for breach of the 
contract, to show what,the contract was. 





8. Where, from a bill of exceptions, it does not ap- 
pear but that, when evidence was admitted, plaintiff 
was intending to rely on the count under which it was 
admissible, its admission is not erroneous, though the 
cause was not submitted on that count. 

9. In an action on a preliminary contract to insure, 
evidence that the agent who made the contract did 
not submit his risks to the company for approval be- 
fore he wrote and delivered policies is admissible as 
bearing on the nature of bis authority. 

10. In an action on a preliminary contract to insure, 
private instructions given by the company to the 
agent who made the contract, and which were not 
known to plaintiff, are inadmissible so far as incon- 
sistent with his apparent authority. 

11. In an action on a preliminary contract to insure, 
conversations between the mortgagee, to whom the 
insurance was to be payable, and the agent who made 
the contract, as to his agreement to issue the policy, 
are admissible as statements made by the agent in the 
transaction of the business. 


HAMMOND, J.: The evidence for the plaintiff, 
if believed, would warrant a finding that a few 
days before the expiration of the original policy 
the plaintiff and Metcalf, assuming to act as the 
agent of the defendant, made an oral agreement 
by which the defendant was to renew the insur- 
ance upon the same terms as before for three 
years from the expiration of the said policy; that 
within a reasonable time after such expiration a 
new one, embodying the agreement, should be 
issued to the plaintiff, payable, in case of loss, to 
Campbell, the mortgagee, as his interest might 
appear, and that meanwhile the property should 
be covered by the defendant. The jury might 
further find that at the time of the agreement the 
plaintiff paid the premium, and that Metealf was 
to send the policy to Campbell, and that no policy 
was ever made out. The plaintiff did not claim 
that he made any other contract than this provid- 
ing for insurance after the expiration of the orig- 
inal policy. It isa little difficult to understand 
precisely whether this action, as stated in the first 
two counts as originally drawn, which, as 
amended, are the only counts upon which the 
case was submitted to the jury, is upon an oral 
contract of insurance or upon a breach of a-con- 
tract to issue a written policy of insurance; or, in 
other words, whether the claim of the plaintiff is 
that at the time of the fire his property was in- 
sured, or that the defendant had agreed to insure 
it, and failed to do so, so that he has lost the 
benefit of insurance. Perhaps, so far as concerns 
the rule of damages, as to which no exception 
arises, the question is immaterial; but when we 
come to examine into the nature of the power of 
the agent it may become material, for it is mani- 
fest that there is a difference between the power 
to make an agreement to issue a policy of insur- 
ance within a reasonable time, and meanwhile to 
keep the property insured, and the power to make 
an oral contract of insurance extending as such 
over a period of years. The presiding justice, 
however, at the trial, seems to have understood 
that the claim of the plaintiff as expressed in 
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these two counts was that “there was an oral 
agreement to make such an instrument—to make 
a policy of insurance—and that agreement was 
not carried out;*’ and,on the whole, we think the 
counts, as amended, will bear that interpretation. 
_ The action, then, is not based upon the theory 
that at the time of the fire the property was in- 
sured, but that the agreement to insure it had 
‘not been carried out;’’ or, in other words, it is 
for the breach of the contract to insure. 

It is settled that a contract like this need not be 
in writing (Sanborn v. Insurance Co., 16 Gray, 
448; Emery v. Insurance Co., 138 Mass. 398); and, 
since it may be completely performed within a 
year upon the happening of a contingency, it is 
not within the statute of frauds. Browne, St. 
Frauds, § 275; May, Ins. (3d Ed.) § 23c, and cases 
there cited; Insurance Co. v. Colt, 20 Wall. 560. 
It was also within the corporate powers of the 
defendant as expressed in its eharter. The de- 
fendant was authorized generally to ‘tmake in- 
surance against loss by fire,’’ and the language 
describing the manner in which a policy should 
be executed is to be regarded as consisting sim- 
ply of enabling words, not restraining the general 
power to make contracts of which the policies are 
the evidence, especially when applied to a pre- 
liminary contract like this. Sanborn v. Insurance 
Co., ubi supra; Brown v. Insurance Co., 165 Mass. 
565, 43 N. E. Rep. 512; May, Ins. (3d Ed.) § 23d. 
The contract, therefore, was such as the defend- 
ant had the power to make. 

The defendant, however, contends that Metcalf 
was not authorized to make the contract on its 
behalf. In considering this contention it is to be 
borne in mind that the contract did not contem- 
plate that the evidence of it should be entirely 
oral during its continuance. On the contrary, it 
was expressly agreed that a new policy sbould be 
made out, and delivered to the mortgagee, and 
that only during the interval between the expira- 
tion of the old policy and the time for the delivery 
of the new one should the property be covered 
under the oral agreement. In other words, it 
was only a preliminary agreement preceding the 
stipulated delivery of the policy, which, after 
such delivery, was to be the permanent evidence 
of the contract. It appears by the written power 
of attorney given by the defendant to Metcalf that 
he was appointed the ‘agent’ of the company, 
and was ‘authorized to issue the policies and re- 
newal receipts furnished by’ it, and ‘‘counter- 
signed by him as agent, and todo such other 
business as they shall, in writing, instruct and au- 
thorize him to do, or as he is permitted by the 
printed instructions to agents furnished him by” 
the company. It further appears by the testi- 
mony of Metcalf that he had been engaged in the 
insurance business for about 20 years, and that he 
had been the agent of the defendant in Ware ever 
since the date of his commission, in March, 1877, 
and as such had done business for it to a consid- 
erable amount; that as its agent he had surveyed, 
examined, and solicited risks, fixed the rates as 





regulated by a board of underwriters, issued pol- 
icies properly signed by the president and secre- 
tary and countersigned by him, had written the 
policies, and received the premiums; and that he 


was in the habit of doing all this without first 


submitting the risks to the company. This 
method of transacting business had existed for 
years with the sanction of the defendant, and it 
must, therefore, be considered as holding out 
Metcalf as its agent to do all such things. He 
was held out as a general agent to negotiate con- 
tracts of insurance, agree upon the rate of pre- 
mium, the term of insurance, and all the terms of 
the contract, and for that purpose he was fur- 
nished with policies executed in blank by the 
president and secretary, with authority to fill up 
and deliver the same to any person with whom he 
made a contract. This authorized him to makea 
preliminary contract binding upon the defendant, 
to be consummated by filling up and delivering a 
policy pursuant thereto. In other words, he was 
authorized to make a valid preliminary contract 
like the one in suit; and this isso whether or not 
he was authorized to make a simple oral contract 
not contemplating the issue of a policy. ‘To hold 
otherwise, and to require the written policy, 
which is only the permanent evidence of the con- 
tract, to be issued immediately upon the presenta- 
tion of the application for insurance, would so 
seriously cripple and hamper an agent having the 
general authority possessed by Metcalf as to be 
manifestly inconsistent with the proper exercise 
of his authority, and without doubt would be con- 
trary to the general method in which the insur- 
ance business is transacted. May, Ins. (3d Ed.) 
§ 129; Ellis v. Insurance Co., 50 N. Y. 402; An- 
gell v. Insurance Co., 59 N. Y.171; Insurance Co. 
v. Colt, ubi supra. Upon the undisputed facts the 
court correctly ruled that Metcalf had authority, 
as agent of the defendant, to make the agreement. 

The defendant, not having issued the written 
policy within a reasonable time, has committed a 
breach, and is liable in damages. As the action 
is not upon the policy, but upon the breach of the 
contract to deliver it, the provisions which were 
to be inserted in the policy as to the mortgagee 
and as to arbitration are not applicable. No 
question arises as to the rule of damages. 

The several exceptions as to the admission and 
rejection of evidence remain to be considered. 
The only objection to the admission of the deed 
was that it was not properly acknowledged. As 
between the parties to this suit, it was not neces- 
sary that it should be ackrowledged at all. The 
plaintiff claiming title under it was in possession 
of the property, and that was sufficient evidence 
of ownership to give him an insurable interest. 
The conversations with Metcalf at the time of the 
contract were admissible to show what the con- 
tract was, and it was within the discretion of the 
court to admit them before proof of the agency 
of Metcalf. As to the subsequent conversations 
between the plaintiff and the agent, we see noth- 
ing prejudicial to the defendant. The admission 
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of the proof of loss went no further, except as to 
the amount of loss, than the admission of the de- 
fendant. Although the case was finally submitted 
to the jury upon only the first two counts of the 
declaration, yet it does not appear from the bill of 
exceptions but that the plaintiff, at the time the 
paper was admitted, was intending to rely upon 
the fourth count; and it was admissible upon that 
count. The fact that Metcalf did not submit his 
risks to the defendant for their approval before 
he wrote and delivered the policies had a direct 
bearing on the nature of bis authority, and was 
admissible. ‘The private instructions given by the 
defendant to Metcalf, not having been commu- 
nicated or known to the plaintiff, were inadmis- 
sible so far as they were inconsistent with his ap- 
parent general authority, and in all other respects 
were immaterial, and were properly excluded. 
Campbell, the mortgagee, was interested in this 
contract of insurance, because the policy was to 
be made payable to him, in case of loss, as his in- 
terest might appear; and he was intending, if 
necessary, to keep it insured himself, and to pay 
the insurance. The conversations between him 
and Metcalf were upon that subject, and there- 
fore admissible as statements made by the agent 
in the transaction of the business. Exceptions 
overruled. 


Norst.—It was at one time doubted by some of the 
courts whetber parol contracts of insurance were 
valid (Cockerill v. Cincinnati Mut. Ins. Co., 16 Ohio 
148; Courtnay v. Miss. M. & F. Ins. Co., 12 La. 233; 
Bishop v. Clay F. & M. Ins. Co., 49 Conn. 167); but it 
is now well settled by the great weight of authority 
that insurance companies, unless forbidden by statute 
or by some charter provision, may contract by parol. 
Firemen’s Ins. Co. v. Kuessner, 164 Ill. 275,45 N. E. 
Rep. 540; Stoelke v. Hahn, 53 Ill. App. 497; Gold v. 
Sun Ins. Co., 73 Cal. 216; Fire Assn. v. Smith, 59 Ill. 
App. 655; Clarkson v. Western Assurance Co., 37 N. 
Y. Supp. 53, 92 Hun, 527; Stickley v. Mobile Ins. Co. 
(S. Car.), 16S. E. Rep. 280; Reynolds v. Westchester 
F. Ins. Co., 40 N. Y. Supp. 336, 8 App. Div. 193; Pot- 
ter v. Phenix Ins. Co. (C. C ), 63 Fed. Rep. 382. See 
Dayton Ins. Co. v. Kelly, 24 Ohio St. 344, and Newark 
Machine Co. v. Kenton Ins. Co., 50 Ohio St. 549, 
where Cockerill v. Cincinnati Mut. Ins. Co., supra, is 
practically overruled. And itis held the provision 
of the charter, forbidding parol insurance, must be 
brought to the notice of the in8urer, that he is not ex- 
pected to know the various provisiors in the charters 
of all the companies that he deals with. Newark Ma- 
chine Co. v. Kenton Ins. Co., 50 Ohio St. 549, 35 N. E. 
Rep. 1060, 22 L. R. A. 768, 38 Cent. L. J. 158. And in 
one case it was held that the statutory provision 
against parol insurance would not be binding on the 
insured when unknown to him, and when its enforce- 
ment would result in hardship and fraud. Simornton 
v. Liverpool Ins. Co., 51 Ga. 76, at p. 81. Provis- 
ions ina charter specifying the manner of contract- 
ing are held to be enabling, and not restrictive. 
Thus, where it is provided in the charter of an insur- 
ance company that all policies must be signed by the 
president, and that all conditions must be written on 
the face thereof, this will not prevent an oral contract 
of insurance (Franklin Fire Ins. Co. v. Colt, 20 Wall. 
560; Commercial Mut. Ins. Co. v. Union Mut. Ins. Co. 
of N. Y. [U. S.], 19 How. 518; Walker v. Metropolitan 





Ins. Co., 56 Me. 371; New England F. & M. Ins. Co. v. 
Robinson, 25 Ind. 536); nor willit prevent a valid oral 
contract fur insurance, one that looks forward to the 
issuance of a policy (Phenix Ins. Co. v. Ryland, 69 
Md. 487); nor willa provision in a charter that all pol- 
icies shall be subscribed in a certain way have such 
an effect. Baile v. St. Joseph F. & M. Ins. Co., 73 Mo. 
871, 13 Cent. L. J. 238. The most common form of 
oral contracts of insurance is where an insurance 
company agrees that the property described in the 
application shall be insured from the time of the fil- 
ing of the application until the issuance of the policy; 
such an agreement is valid and binding on the com- 
pany. Hardwick v. State Ins. Co. (Oreg.), 26 Pac. 
Rep. 840; Fidelity & Casualty Co. v. Ballard & Ballard 
Co. (Ky.), 48 S. W. Rep. 1074; Patterson v. Benj. 
Franklin Ins. Co., 81 Pa. St. 454. 

The authority of the insurance company to contract 
by parol being settled, the question as to the agent’s 
authority to agree upon the terms of the contract may 
arise. It has been decided that an agent is presumed 
to have authority to make acontract for insurance 
(Boubil v. tna Ins. Co.,2 Dillon, 156), but not a con- 
tract ot insurance. A¢tna Ins. Co. v. Northwestern 
Iron Co., 21 Wis. 464. This presumption of authority 
would, of course, apply only to general agents, and 
would not apply to mere soliciting agents. Embree v. 
German Ins. Co., 62 Mo. App. 132. But see the case 
of Stickley v. Mobile Ins. Co. (S. Car.), 16 8. E. Rep. 
280, 838, where it was decided that when a parol con- 
tract of insurance was made by an agent authorized 
to take risks, it need not be shown affirmatively that 
he had authority to contract by parol. An agent of an 
insurance company may bind it orally, although the 
policy provides that the company shall onty be bound 
by indorsements made on the policy. St. Paul F. & 
M. Ins. Co. v. Parsons (Minn.), 50 N. W. Rep. 204. 
Such a provision relates only to contracts made by the 
agent after the execution and delivery of the policy. 
Zell v. Herman Farmers’ Mut. Ins. Co. (Wis.), 44 N. 
W. Rep. 828. Where the agent represents several 
companies, he must designate in some way the com- 
pany for which he so contracts, butit is not necessary 
that he should notify that company. Conn. Fire Ins. 
Co. v. Bennet, 1 Ohio N. P. 71; John R. Davis Lum- 
ber Co. v. Scottish Union & N. Ins. Co., 94 Wis. 472, 
$9 N. W. Rep. 156. If he enters it upon bis register, 
it is sufficient. Ellis v. Albany City Fire Ins. Co., 60 
N. Y. 402. 

The oral contract as made must possess all the 
requisites of a written contract, viz.: subject-matter, 
the risks insured against, the amount insured, the 
duration of the risk, und the premium of insurance. 
First Baptist Church v. Brooklyn Ins. Co., 28 N. Y. 
153; Commercial Fire Ins. Co. v. Morris, 105 Ala. 498, 
18 South. Rep. 34; Ins. Co. of N. A. v. Bird, 176 Ill. 
42, 55 N. E. Rep. 686. These items, however, may. be 
fixed by a previous course of dealing, or may be such 
as the law would imply. Boice v. Taames & Marine 
Ins. Co., 88 Hun, 246. Where nothing is stipulated in 
a preliminary agreement to insure as to the nature of 
the policy to be issued, the law will presume that the 
parties contemplated the policy ordinarily employed 
by the company to cover property of the kind desig- 
nated in the agreement. Sproul v. Western Assur- 
ance Co. (Oreg.), 54 Pac. Rep. 180. In an oral con- 
tract of insurance, the parties are presumed to have 
agreed on the terms and conditions of a policy such as 
is usually issued by the contracting insurance com- 
pany to cover like risks. Cleveland Oil & Paint Mfg. 
Co. v. Norwich Union Fire Ios. Co. (Oreg.), 55 Pac. 
Rep. 485; Duff v. Fire Assn. of Philadelphia, 129 Mo.. 
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460. And a parol agreement to insure, without speci- 
tying the premium to be paid, isa contract ‘o insure 
at the ordinary rate. Cleveland Oil & Paint Mfg. Co. 
v. Norwich Union Fire Ins. Co , supra. The premium 
need not be paid in advance if credit was given, or if 
it appears that payment was not required. King v. 
Cox, 63 Ark. 204, 37S. W. Rep. 877; John R. Davis 
Lumber Co. v. Scottish Union & N. Ins. Co., supra; 
Firemen’s Ins. Co. v. Kuessner, 164 Ill. 275, 45 N. E. 
Rep. 543. But see Hardwick v. State Ins. Co. (Oreg.), 
26 Pac. Rep 840. Neither an agreement to issue an 
insurance policy, to renew an existing policy, nora 
contract of insurance is within the statute of frauds, 
as the loss may happen at any time witbin a year, and 
the liability of the company will thereby become 
fixed. Commercial Fire Ins. Co. v. Morris, 105 Ala. 
498,18 South. Rep. 34; Howard Ins. Co., v. Owens 
(Ky.), 21S. W. Rep. 1037; National Fire Ins. Co. v. 
Rowe (Ky.), 49S. W. Rep. 422; Springfield Fire & 
Marine Ins. Co. v. De Jarnett, 111 Ala. 248, 19 South. 
Rep. 995; Morse v. Minn. Ry. Co., 30 Minn. 464; 
Phenix Ins. Co. v. Spiers, 87 Ky. 286; King v. Cox, 
63 Ark. 204, 37 S. W. Rep. 877. 

In an oral contract of insurance, when a loss oc- 
curs, the proper proceeding is an action at !aw upon 
the contract; in an oral contract for insurance, the 
insured may sue either for a breach of the contract to 
insure, or he may ask for a specific performance of 
the contract, and then sue upon the policy. But in 
this latter case, equity when it once has control of the 
matter, will usually decree the payment of the loss 
covered by the insurance. Baile v. St. Joseph F. & 
M. Ins. Co., 738 Mo. 371, 13 Cent. L. J. 233; Gould v. 
Sun Ins. Co., 73 Cal. 216; Lightbody v. N. A. Ins. Co., 
23 Wend. 18; Hallock v. Ins. Co., 26 N. J. 268. The 
amount of damages recoverable isthe same in both 
cases, viz., the amount of the loss, if the insurance 
contract coversso much. Campbell v. American Fire 
Ins. Co., 73 Wis. 100, 40 N. W. Rep. 661. In an action 
for a breach of contract to renew a policy, the policy 
to be renewed is admissible in evidence to show the 
terms of the contract. Commercial Fire Ins. Co. v. 
Morris, supra. Butin an action for breach of a con- 
tract to issue a policy, where the insurer refuses to 
issue the same, itis no defense that the policy, if is- 
sued, would bave contained a prohibition against ad- 
ditional insurance without the consent of the insurer 
written thereon, and that the plaintiff had not com- 
plied with thisrequirement. Baile v. St. Joseph F. & 
M. Ins. Co., 73 Mo. 371, 13 Cent. L. J. 283. Upon the 
general subject of oral contracts of insurance, see a 
valuable note tothe case of Newark Machine Co. v. 
Kenton Ins. Co., 22 L. R. A. 768. 








JETSAM AND FLOTSAM. 

‘A careful student of law has given the following 
definition of a corporation: ‘‘A corporation is a 
creature of the crown and an artificial being; it is the 
fanciful result of a maiden State being tickled by a 
scrivener’s quill guided by legal hands for the inter- 
ests of some courtiers, whereupon the maid immacu- 
lately conceives, and from her virgin womb shortly 
turns out this ‘man made-it’—born’ of law and 
thought—in this vale of tears to do and act—from its 
acting to live—from its undoing and inaction, to die: 
Aye, there comes the rub, for in its drowsy state what 
awful dreams of ‘quo warranto’ must appear!” It is 
said the young man passed his examination as to cor- 
porate law by a narrow margin, while his averages on 
other points were so high, that he was shortly ad- 
mitted to practice in the State of lowa.—Bob Think. 





ADVICE OF COUNSEL IN PERPETRATING FRAUD. 

In the opinion of the Supreme Court of Illinois, in 
Re Day, 54 N. E. Rep. 646, referred to in our editorial 
of Wednesday last, one of the considerations advanced 
for insisting upon retaining the right to regulate ad- 
mission to the bar in the courts is the following: ‘The 
attorney is a necessary part of the judical system, and 
his vocation is not merely to find persons who are 
willing to have lawsuits. He is the first one to sit in 
judgment on every case, and whether the court shall 
be called upon to act depends on his decision.””’ These 
sentences are simply expressive of a lawyer’s moral 
responsibility as an officer of the court, very fre- 
quently lost sight of and not infrequently deliberately 
trampled under foot. We have recently referred to 
two notorious professional abuses—‘‘ambulance-chas- 
ing” and frivolous will contests. Here, very often, 
the forms of legal procedure are perverted so as not 
to promote legal rights and justice, but to defeat them 
in the interest of adventurers and their unscrupulous 
counsel. There is another phase of unprofessional 
conduct well deserving of special mention. The ex- 
perience has been very common, upon obtaining a 
judgment against a business concern and bringing a 
creditors’ bill, after execution returned unsatisfied, 
to find all the valuabl- assets placed out of the debt- 
ors’ hands in pursuance of an elaborate technical 
scheme of which the head devil was a lawyer. There 
will be sisters, cousins and aunts—perhaps persons 
even beyond the Pinafore degree of consanguinity— 
posing as creditors for large sums. There will be 
private transfers nominally, and only nominally, for 
valuable considerations, confessions of judgmeut, or 
judgment suffered to go by default on trumped up 
claims, sheriffs’ sales and receiverships. Frequently 
the scheme will bear evidence that the latest decisions 
were carefully consulted. Each step taken will ob- 
viously appear to have been part of a systematic 
whole, which, while being redolent of fraud, displays 
consummate legal workmanship and craft. Some- 
times the lawyer’s technical plan for cheating the 
creditors succeeds even in court. In any event, the 
debtors have the great advantage of possession and 
the prospect of the law’s delays to aid them in nego- 
tiating favorable settlements. 

The newspapers of late have contained several arti- 
cles exposing the practices of ‘‘ambulance chasers.” 
Owing largely to the elaborate organization for the 
defense of accident cases, in the shape of employer’s 
indemnity companies and the law departments of rail- 
road corporations, considerable systematic effort has 
been made to have some of the blackest sheep of the 
“negligence business’ disbarred. We call the at- 
tention of our secular contemporaries, and of the 
agencies of mercantile credit and protection, to the 
legal pipe layers in the perpetration of fraud as a 
proper subject for at least equally drastic treatment. 
There are lawyers in New York who have a reputa- 
tion forsuch practices, and even glory in their shame. 

Of course specious explanations and justifications 
are forthcoming. We referred last Wednesday to the 
distinction between criminal cases and civil matters 
as affecting alawyer’s personal scruples. Undoubt- 
edly a counsel may, consistently with a high sense of 
private honor, defenda prisoner whom he believes to 
be guilty. But what would be the universal judg: 
ment upon a member of the bar who, being consulted 
by a man about tocommit murder, should advise 
with him as to the best manner of arranging the cir- 
cumstances to make the theory of self defense plaus- 
ible? The usual justifications of the legal architect 
of fraud reduce themselves to the plea, in one form 
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munication. 





This will not do at all. 


stories whole. 


his lawyer. 


the evil in question. 


been a substantial one. 


as wellas after the fact. 


or other, that he accepts the facts as his clients state 
them and is not personally responsible for their truth. 
It entirely ignores the doc- 
trine quoted from Re Day, supra, that an attorney ‘‘is 
the first one to sit in judgment on every case.” 
as much as the ‘‘ambulance-chaser”’ will the mercan- 
tile wrecker be disposed to swallow preposterous 
Furthermore, we believe that in the 
majority of elaborate schemes for beating creditors, 
considerable preparation of fact and manufacture of 
evidence have been necessary after the client has seen 
Moreover, lawyers frequently put 
through fraudulent dispositions of property for clients 
with whose affairs they have been familiar for years, 
so that they must know that creditors brought for- 
ward are mere dummies. 

We have hope that the operation of the federal 
bankruptcy law now in force will do much to abate 
Indeed, it would seem that the 
four months ex post facto scope of the act against 
preferences must greatly diminish the opportunity 
for fraudulent transfers under form oflaw. We are 
glad to believe that, both by the courts and the ref- 
erees, the good faith of bankrupts is being carefully 
scrutinized, and notice with satisfaction that, especi- 
ally of late, the proportion of refusals of discharge has 
A bankruptey court will in- 
evitably have constantly before it suitors seeking to 
keep their property covered while having their debts 
wiped out, and Jawyers willing to aid and abet the 
fraud so far as they dare. 
that many instances will come to light where members 
of the bar have acted as accessories in kaavery, before 
Besides frustrating such 
schemes in behalf of creditors, it will be a great pub- 
lic service if the referees will systematically report 
such cases for action and the courts will promptly 
discipline the offenders.—New York Law Journal. 


THE SCOPE AND LIMITATION OF A PHYSICIAN’S 


PRIVILEGE. 


A somewhat peculiar claim of professional priv- 
ilege has recently been passed upon by the Queen’s 
Bench Division in Ensor vy. 
was one for slander brought against a physician for 
stating to his assistant that an attending physician in 
a case where he had been called in was drunk. Judge 
Ridley, in passing upon the question, observed: 
am sorry this case has taken this line. 
clear that there was no duty upon the defendant to 
make a communication of this sort to his assistant. 
There was no duty which enabled a doctor to tell an 
assistant that another doctor who attended a patient 
was asked not to attend that patient for a particular 
reason. I therefore hold that there was no privilege.” 

The court seems to have disposed of the matter in 
a manner eminently logical in refusing to permit a 
recognition of the principle sought to be established. 
The communication in question does not seem to 
have been necessary in order that the patient might 
be properly treated; in fact, the statement amounted 
to nothing more than a gratuitous piece of informa- 
tion given by the physician in chief to his assistant. 
So far as we have been able to discover, the case is 
one of novel impression and seems to come under the 
rule laid down on p. 416 Am. & Eng. Enc. of Law, 
that where a person is so situated that it becomes 
right in the interests of society that he should tell to 
athird person certain facts, then if he bona fide and 
Without malice does tell them it is a privileged com- 


Citing Davies v. Snead, L. R.5Q. B. 





Fully 


It is practically certain 


Wakefield. The action 
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Iam quite 





611; Coxhead v. Richards,2 C. B. 569; Herver v. 
Dowson, B. N. P. 8. 

The matter is closely analogous in principle to the 
rule of evidence which prevents a physician from tes- 
tifying as to any communication made by his patient 
during treatment. This privilege while not recog- 
nized originally at common law (Greenleaf on Evi- 
dence, section 248) is asa general rule provided for by 
statute ina number, possibly a majority of States. 
New York, Michigan, Wisconsin, Indiana, Lowa, Mis- 
souri, California and Oregon have passed statutes 
forbidding a, witness to disclose professional secrets. 
It must be kept in mind, however, that this particular 
rule of evidence is for the benefit of the patient in 
order that the medical fraternity may receive the im- 
plicit confidence of those who come to them for relief 
and not for the benefit of the physician. As was said 
in Edington v. Mutual Life Insurance Co., 67 N. Y. 
185, the ‘‘statute in question should be liberally con- 
strued and not be restricted by any technical rule. 
When it speaks of information it means not only com- 
munications acquired from the lips of the patients, 
but such knowledge as may be acquired from the pa- 
tient himself, from the statement of others who may 
surround him at the time or from observation of his 
appearance and symptoms.” 

“The design of the provision,” as was said in an- 
other case, ‘‘was to place the information of the phy- 
sician obtained from his patient in a professional way 
substantially on the same footing with the informa- 
tion obtained by an attorney, professionally, of his 
client’s affair. The purpose was to enable « patient 
to make such disclosures to his physician as to his 
ailments, under the seal of confidence, as would en-. 
able the physician intelligently to prescribe for him, 
to invite confidence between physician and patient 
and to preventa breachthereof. Pierson v. The Peo- 
ple, 79 N. Y. 424. 

The courts have on several occasions intimated that 
the privilege in question extended to another physi- 
cian who might be called in to assis:, and it has been 
held in Reniban v. Dennin, 103 N. Y. 573, that when 
a physician attending upon a patient requests another 
physician to attend with him for consultation both 
are to be regarded as subject'to the rule, though a 
later case adopts the view that where the attending 
physician brings plaintiff to the witness’ office for 
examination as to what was the matter with him, 
such examining physician may be questioned as to 
what he then learned as to plaintiff’s condition. Henry 
v. N.Y. L. E. & C. R. R. Co., 57 Hun, 76. 

The courts have even carried the Uoctrine so far as 
to hold that a pbysician’s partner is not competent to 
testify as to what he learns of a patient’s condition 
while the latter is in the firm’s office for treatment by 
the witness’ partner. .£tna Insurance Co. v. Dem: 
ing, Jd. 375, 24 N. E. Rep. 86. 

See further as to the question of privilege in cases 
similar to the present: Heath v. Broadway, ete. R. 
R. Co., 57 N. Y. Sup. Ct. Rep. 496; People.v. Kem- 
miler, 119 N. Y. 580; People v. Sliney, 137 N.Y. 570; 
Grossman v. Supreme Lodge, etc., 6 N. Y. Supp. 821; 
Matter of Loewenstine, 2 Mise. Rep. 323; Fisher v. 
Fisher, 129 N. Y. 654; Matter of Darrazh, 52 Hun, 591. 
—The American Lawyer. 


“CONCURRENT” CAUSES OF DEATH. 


The Harvard Law Review for November, 1899, con- 
tains the following editorial note under the title “Sui- 
cide After Assault.” 

“In the case of People v. Lewis, 57 Pac. Rep. 470 
(Cal. Sup. Ct.), one Farrell, during an altercation, 
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was shot by the defendant so that, according to expert 
medical testimony, death must have resulted within 
an hour. Shortly after the shooting the victim by 
cutting his throat made a wound sufficient in itself to 
cause death in much less than an hour. The defend- 
ant was convicted of manslaughter, and, on appeal, 
the court aftirmed the conviction, declaring that the 
two wounds concurrently contributed to cause death, 
and the defendant was accordingly responsible. 

“An exactly similar case has so seldom arisen that a 
clear statement of the law is difficult to find. Much 
of what is said on the topic by text writers is based 
upon the remarks in 1 Hale, P. C. 428. But the illus- 
trations there given assume either that the first wound 
was not itself mortal cr that death was hastened by 
unskillful medical treatment. Neither instance is 
strictly in line with the circumstances of the present 
case. In State v. Scates, 5 Jones,(N. Car.) 420, however, 
it was held that, where the victim of a mortal blow 
received subsequent fatal injurics from a second per- 
son, the first wrongdoer must be acquitted. 

“The decision of the court in the principal case is 
not easy to justify. To hold the defendant guilty of 
murder it is necessary to establish an unbroken causal 
relation between his act and the death of the victim. 
Unless bis act was partly or wholly the cause he can- 
not be responsible. If the deceased because of pain 
or fright had so far lost his self control as not to be 
responsible for his act, the defendant ought to be con- 
victed. But in this case it does nut appear that such 
were the facts. Moreover, it is unsatisfactory to say 
that ‘but for’ the first wound the second would not 
have been given; yet this is suggested with favorable 
comment. Again, it is clearly erroneous to regard 
the defendant’s act as the last wrongful act in the 
series which resulted in death. To say that the two 
acts ‘concurrently contributed’ is little more thana 
recognition of the physical fact that the deceased at 
the time of his death was bleeding from both wounds. 
Failure to establish the causal relation, then, neces- 
sarily makes the suicide a subsequent independent 
act for which the doer alone is responsible. The de- 
fendant, therefore, should have been held only for the 
criminal assault.’”’ 

We concur in these critical suggestions. If the de- 
ceased, being in possession of his faculties after the 
shooting, either realizing that he was bound to die, 
and in order to shorten his sufferings, or from any 
other motive, consciously and deliberately inflicted a 
fatal wound which compassed death earlier than the 
first one would have done, in our judgment the case 
is one of suicide; and the act of the person inflicting 
the first wound amounted only to criminal assault. 
If, on the other hand, the injury and suffering occa- 
sioned by the first wound produced potential insanity 
in the victim, sothat he did not realize the character 
of his own act, or was so freazied that his impulse to 
self-destruction was uncontrollable, the chain of causa- 
tion ought to be held complete, and the person inflict- 
ing the assault should be considered guilty of murder. 

The rule administered in cases of tort where it is 
elaimed that ‘“‘concurrent’’ causes produced death is 
not in conflict with these views. A recent case is Tur- 
ner v. Nassau Electric R.R., inthe New York Su- 
preme Court, Appellate Division, Second Department. 
June, 1899, 41 App. Div. 218. It appeared that 
plaintiff’s intestate was addicted to drink to such an 


extent as to render him liable to an attack of delirium 


tremens. While riding on horseback in a city street 


he was, through the negligence of the defendant com- | 


pany, struck by one of itscars and thrown to the 
ground with sufficient force to fracture bis skull. He 





died shortly after from delirium tremens. There was 
evidence that the injury to the substance of the brain 
was not in itself sufficient to have produced fatal re- 
sults. A verdict was upheld that defendant’s negli- 
gence was the proximate cause of death, and a judg- 
ment for plaintiff’s intestate was affirmed. This case 
may be a close one, but it is sufficiently supported by 
authority in this State and elsewhere, and the ruling 
seems to be logical. In Tice v. Munn, 94 N. Y. 621, it 
was held that one, who by his negligence has occa- 
sioned personal injury to another, ‘‘is responsible for 
the proximate consequences of his act, even though 
those consequences are more severe and aggravated 
by reason of delicate health than they would have 
been if the sufferer had been sound and well.”” There 
was the testimony of a physician in the Turner case, 
which was not contradicted, that the delirium tremens 
was the result of the injuries which he had received. 
It is quite a common occurrence for delirium tremens 
to supervene in patients suffering from physical in- 
juries. Unwonted abstinence from stimulants may 
contribute to bringing on the malady, but it may also 
be precipitated by general shock to the system. The 
tendency to the disease exists because of over-indul- 
gence in alcohol, but it might never be developed 
without the immediate violent cause. It is noticed in 
the opinion that ina Pennsylvania case (Dixon vy. 
Hollister, 123 Pa. St. 421), a distinction was suggested 
as to a case where the damage was aggravated by the 
improper habits ofthe injured party. The New York 
court, however, in our judgment correctly refuses to 
recognize any such distinction, and goes on the broad 
ground that, although because of the frail or diseased 
condition of the victim of an accident, his injuries are 
greater than would have been those of a person ina 
normal pbysical state, the immediate cause, which 
sets in motion and brings to a head any latent disor- 
ders, may be regarded as the proximate cause of the 
ultimate damage that results. In the California hom- 
icide case above referred to the death seems to have 
resulted from an independent, express cause after the 
act of the defendant was performed.—New York Law 
Journal. 





BOOK REVIEWS. 


HANDBOOK OF THE LAW OF NEGLIGENCE. 

This is another of the West Publishing Company’s 
excellent Hornbook series. The author is Morton 
Barrows, an active practitioner of twenty years’ ex- 
perience in St. Paul. The autbor has managed to 
crowd an immense amount of condensed law into 650 
pages, and from his long experience in practice he 
has evidently learned what bis fellow practitioners 
want to enable them to quickly find the law. Within 
these pages he seems to have condensed about all 
that may profitably be said on the subject of negli- 
gence, and so conveniently and systematically ar- 
ranged that one may turn within a few minutes to 
any branch of the subject. Negligence cases have 
grown to such proportions and of such frequent oc- 
currence, and still on the inerease, that every practi- 
tioner needs all the aid he can obtain from books to 
keep up with the law. The author bas done what 
many authors fail to do; has arrived at conclusions, 
and not contented himself with simply presenting to 
the reader the various. conflicting decisions of the 
courts leaving him to form bis own conclusions, but 
has drawn conclusions from these conflicting opin- 
ions of courts of last resort. This bouk shows how 
much after all must be left tothe judgment of the 














VoL. 49 


CENTRAL LAW JOURNAL. 


473 








jury, as no rule can be found sufficiently elastic to 
meet the requirements of the varying circumstances 
which influence the conduct of those menaced by sud- 
den danger. The so-called prudent and careful man 
so often set up asa model, acquires these qualities 
under circumstances which admit of mature delibera- 
tion. What this character of man will do under cir- 
cumstances where opportunity for deliberation is 
lacking, and when confronted by sudden danger, must 
be a matter of conjecture. Persons of flighty and un- 
steady habits often evince remarkable presence of 
mind under trying circumstances, while the phleg- 
matic man, under like circumstances, sometimes be- 
comes completely demoralized. The mechanical ex- 
ecution of this book is very good. Bound inlaw sheep. 
Published by West Publishing Company. St. Paul, 
Minn. 
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1, ACTION RESPECTING INTESTATE’S LAND.—An ad- 
ministrator appointed in this State cannot sue to re- 
deem from a mortgage on land of his intestate in an- 
other State by setting off against the mortgage debt 
waste committed thereon by the mortgagee in posses- 
sion after the death of the intestate, nor to recover for 
damages to or trespass committed on the land, since 
he is not entitled to the possession thereof, and it is 
not assets in his hands for the payment of debts.— 
PRICE V. WARD, Nev., 58 Pac. Rep. 849. 

2. APPEAL—Dismissal — Inoperative Judgment.—An 
appeal from a judgment, that plaintiff take nothing by 
his action for impeachment of a county officer and bis 
removal from office, will be dismissed, where the term 
of office expires pending the appeal.—ROWE V. BaTE- 
MAN, Ind., 54 N. E. Rep. 1065. 

3. ATTORNEY AND CLIENT — Disbarment — Charges 
Against Jadge.—Statements by an attorney, made in 
an affidavit filed in a case,charging the judge with 
‘‘outrageous, persistent, continued illegal and unlaw 
ful rulings,” and also charging that he was guilty of 
accepting bribes, and had co-operated with attorneys 
in a “diabolical plot,” which was ‘‘a malicious, vindic 
tive, corrupt concoction” to place defendant under ar- 
rest and get control of his witnesses, are, when unsup- 
ported, sufficient grounds for disbarment.—IN RB 
MAINS, Mich., 80 N. W. Rep. 714. 

4. ATTORNEY AND CLIENT — Poor VPerson.—Under 
Burns’ Rev. St. 1894, § 261 (Horner’s Rev. St. 1897, § 260; 
Rev. St. 1881, § 260), authorizing the court to admita 
person to prosecute or defend as a poor person, and 
requiring itto assign him an attorney therefor, who 
shall not take any fee from him, such attorney render- 


ing the services does so voluntarily, and has no cause 
of action therefor against the county.—BOaRD OF 
CoMMRS. OF HOWARD COUNTY V. POLLARD, Ind., 55 N. 
E. Rep. $7. 








5. BanK—Officers—Care in Conducting Business— 


Negligence.—In an action by a bank against one who 
had been its president and director to recover for 
moneys lost to it by reason of his negligence in per- 
mitting the cashier to borrow a large sum on inade- 
quate security, testimony that the cashier informed 
the president be wanted the money to invest in a min- 
ing venture is competent as bearing on his good faith. 
—COMMERCIAL BANK V. CHATFIELD, Mich., 80 N. W 
Rep. 712. 


6. BANKS AND BANKING—Rediscount of Forged Note— 


Authority of Cashier.—One who seeks to charge a 


banking corporation organized under said act upon a 
loan made by one of its officers must show that such 


officer had express authority from the directors to 


make the loan, or that it was ratified by them.—FiRsT 
NaT. BanK OF CORUNNA, MICH., ¥V. MICHIGAN CITY 
BaNK, N. Dak., 80 N. W. Rep. 766. 


#7. BANKRUPTCY—Act of Debtor —Knowiledge of Cred- 
itor.—All liens obtained through legal proceedings 
against an insolvent debtor within four months prior 
to the filing of a petition in bankruptcy by or against 
him are annulled by his adjudication as a bankrupt, 
irrespective of the question whether the debtor suf- 
fered or permitted the lien to be obtained, and irre- 
spective of any knowledge by the creditor of the 
debtor’s insolvency.—IN R« RICHARDS, U. 8. C. C. of 
App., Seventh Circuit, 96 Fed. Rep. 935. 

8. BANKRUPTCY—Arrest of Bankrupt’ on State Proc- 
ess.—Where a bankrupt, having been arrested on civil 
process issuing from a State court, applies to a court 
of bankruptcy to be discharged from such arrest on 
habeas corpus, he cannot be released if the debt or claim 
on which the process issued is one which would not 
be affected by his discharge in bankruptcy. Although 
general order No. 30 authorizes his release if the debt 
or claim is one provable in bankruptcy; yet this rule 
must yield to the more restricted provisions of section 
9 of the act, which regulates the subject.—IN RE BAKER, 
U. 8. D. C., D. (Kan.), 96 Fed. Rep. 954. 

9. BANKRUPTCY—Involuntary Bankruptcy—Issue of 
Insolvency.—On the trial of a contested petition in in- 
voluntary bankruptcy, in determining the issue as to 
the solvency or insolvency of the respondent, within 
the meaning of Bankr. Act 1898, § 1, subd. 15, all the 
property which he owns is to be reckoned in comput- 
ing the amount of his assets, except such as he may 
have transferred or concealed in fraud of creditors, 
but not excluding property which is exempt from exe- 
cution by the laws of the State.— IN RE BAUMANN, U.S. 
D.C., W. D. (Tenn.), 96 Fed. Rep. 946. 

10. BANKRUPTCY—Jurisdiction of Referee.—An order 
of a referee in bankruptcy, finding that a bankrupt ex- 
amined before him has money in his possession which 
he should surrender to his trustee and requiring him 
to do so, is within his authority and jurisdiction, and 
will not be reversed by the court on appeal, unless 
plainly erroneous Or based on insufficient evidence.— 
IN RE TuDOR, U.S. D. C., D. (Colo.), 96 Fed. Rep. 942, 

11. BANKRUPTCY — Provable Debts—Rights of As- 
signee.—Where, under the law of the State, the as- 
signee of a non-negotiable judgment note takes it sub- 
ject to all equities and defenses available sguinst it in 
the hands of the assignor, he will not be entitled to 
prove it asa claim against the estate of the maker in 
bankruptcy, unless the assignor could have done so.— 
In RE WIENER & GOODMAN SHOE Co., U.S. D.C.,E. D. 
(Penn.), 96 Fed. Rep. 949. 

12. BANKRUPTCY — Sale of Mortgaged Property by 
Trustee.—W here it appears that it would be for the in- 
terest of creditors at large of the bankrupt to have real 
estate which is incumbered by a mortgage taken by 
the trustee, and administered with the balance of the 
estate, preserving the lien of the secured creditor, the 
court of bankruptcy has jurisdiction to order the 
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trustee to take possession of such property, and to en- 
join the secured creditor and others from selling it, or 
otherwise interfering with it.-IN RE Boortu, U.S. D. 
C.,N. D. (Ga.), 96 Fed. Rep. 943. 

13. BILLS AND NoOTES—Bona Fide Purchaser—De- 
fenses.—A charge that if plaintiff owns the n te in 
suit, and it is negotiable, and he took it, before matu- 
rity, in ususl course of business, without notice of 
facts impeaching its validity between the parties, or 
putting plaintiff on inquiry, then he holds it free from 
defenses of the maker against the payee, is not open 
to the objection that it fails to state that plaintiff must 
appear to be a bona fide purchuser.—WAKREN V. SYFERS, 
Ind., 55 N. E. Rep. 103. 

14. BROKERS—Commission— Performance of Contract. 
—A broker employed to carry out an exchange of lands 
does not earn his commission where he brings to bis 
employer a person who assumes to contract as owner, 
though he is not, which fact the broker knows, and 
within the fewdays allowed for performance proves 
unable to perform his contract, and irresponsibie.— 
BURNHAM V. UPTON, Mass., 54. N. E. Rep. 873. 

15. CARRIERS OF PASSENGERS—Sale of Tickets—Repu- 
diation of Contract with Purchaser.—A railroad com- 
pany which autborizes another company to issue and 
sell mileege tickets good over its road mukes such 
company its agent, and cannot repudiate the contract 
so made with a passenger, who, in good faith, buysa 
ticket from such agent, on account of any subsequent 
disagreement between the two companies.—COWEN V. 
Winters, U.S. C0. C. of App., Sixth Circuit, 96 Fed Rep. 
929. ; 

16. CHATTEL MORTGAGES—Execution—Mortgagee as 
Witness.—A mortgagee is disqualified from being one 
of the two witnesses to a chattel mortgage required by 
section 4738, Rev. Codes, by reason of being an imme- 
diate party to the instrument.—DONOVAN Vv. ST. AN- 
THONY & D. ELEVATOR Co., N. Dak., 80 N. W. Rep. 772. 

17. CHATTEL MORTGAGE — Replevin by Mortgagee 
Against Third Person—Defenses.—In an action of re- 
plevin by a mortgagee to recover the mortgaged prop- 
erty from an execution creditor of the mortgugor, the 
defendant is entitled to show that the property was in 
fact owned by the mortgagor’s wife, who did not know 
of, or assent to, the mortgage, but who has since re- 
linquished title to the purchaser at execution sale, in 
the absence of evidence tending to show the wife’s ac- 
quiescence in the mortgage, or other facts which would 
create an estoppel against her to dispute its validity, 
and mere delay on ber part in asserting her rights is 
not sufficient to create such estoppel, unless it is also 
shown that she had knowledge of the mortgage.— 
BRADLEY V. HARGADINE-MCKITTKICK Dry Goops Co., 
U. 8. C. C. of App., Eighth Circuit, 96 Fed. Rep. 914. 

18. CORPORATIONS — Consolidation — Assumption of 
Obligations.—In an action for personal injuries sus- 
tained by the plaintiff while in the service of a corpo- 
ration which thereafter sold all its property and fran- 
chises to the defendant corporation, the evidence 
showed that the defendant owned nearly all of the 
stock of the old company at the time of the sale, that 
all the employees of the old company were continued 
in defendant’s employment after the sale, and that the 
business was continued in the same manner as before. 
Held, that such evidence did not show an assumption 
by the defendant of the old company’s liabilities.— 
CHASE V. MICHIGAN TEL. Co., Mich., 80 N. W. Rep. 717. 

19. CORPORATION—Insolvent Corporation— Creditors’ 
Suit.—In a suit to dissolve a corporation and wind up 
its affairs, where a judgment creditor filed a cross bill 
againstthe stockholders to require the payment by 
them of the difference between the vainue of the prop- 
erty conveyed by them to the corporation in payment 
for their stock and its par value, and its application to 
the payment of bis claim, a finding that a certain meet- 
ing of the directors was a pretended meeting is imma- 
terial, and error cannot be predicated thereon, as the 
controlling question of fact is the value of the prop- 
erty transferred in full payment for the stock issued. 





—SIEGEL v. A. H. ANDREWS & CoO., Ill., 54 N. E. Rep. 
1008. 

20. CORPORATIONS — Insolvent Corporations—Secret 
Preference of Creditors.—The keeping secret of an ar- 
rangement between an insolvent corporation and 
creditors by which the latter were put in control of 
the corporation, and were given judgment notes to se- 
cure them a preference, for the purpose of enabling 
the corporation to continue in business, with the 
knowledge that such continuance necessarily involved 
the obtaining of new credits by the corporation, which 
could not be obtained ifthe facts were known, consti- 
tutes a fraud on those who were thus induced to be- 
come creditors, altbough there was no specific inten- 
tion to defraud them, and the parties may have be- 
lieved it possible for the corporation to eventually pay 
in full.—UNITED STATES RUBBER CO. V. AMERICAN OAK 
LEATHER Co., U.8.C.C. of App., Seventh Circuit, 96 
Fed. Rep. 891. ° 

21. CONSTITUTIONAL LAW — Inspection Fees — Coal 
Mines.—Const. art. 4, § 29, which requires the legisla- 
ture to pass laws for the protection of coal miners by 
providing for ventilation and escapement shafts, does 
not restrict tbe police power of the legislature to pro- 
vide for the inspection of the mines, and, as an inci- 
dent of such power, it bas the right to impose on the 
mine operators the burden of payment of the inspec. 
tion fees.—CHICAGO, W. & V. COAL CO. V. PEOPLE, IIl., 
54 .N. E. Rep. 961. 

22. CONTRACTS—Subscription—Enforcement.— Under 
Rev. St. § 2604, which provides that when the question 
is of common interest to many persons, or when the 
parties are very numerous, one Or more may sue or 
defend forthe benefit of the whole,a part of the sub- 
scribers to a-fund to build a church (there being about 
75 subscribers) can sue forthe benefit of all the sub- 
scribers, where the subscriptions were made and ex- 
penses were incurred on the faith of defendant’s sub- 
scription.—HODGES v. NALTY, Wis., 80 N. W. Rep. 726. 

23. CRIMINAL Law—Assault to Kill.—An indictment 
for an assault with intent to murder, which states that 
the assault was with an intent then and there unlaw- 
fully, wilifully, and maliciously to murder, but does 
not state that the act was done feloniously, is insuffi- 
cient.—ERVINGTON V. PEOPLE, Iil., 54 N. E. Rep. 981. 

24. CRIMINAL PRACTICE — Indictment— Description of 
Accused.—Where a person indicted in the name of 
“Biggers” pleaded in abatement that his true name 
was “Bickers,” and that be had never been known and 
called by the name of “‘Biggers,’’ such a plea was 
properly determined against him,on the doctrine of 
idem sonans.— BIGGERS V. STATE, Ga., 348. EK. Rep. 210. 

25. DEED — Cancellation — Want of Consideration.— 
The fact that a deed was without consideration does 
not justify setting it aside at the suit ofthe grantor, 
unless the rights of third persons intervene, though 
such want of consideration may be shown as evidence 
of fraud on the part of the grantee.—HOWARD V. TouR- 
NER, N. Car., 348. E. Rep. 239. 

26. DEEDS—Description—Right of Way.—The grantor 
of plaintiff and defendant, located a highway, but by 
a subsequent survey the highway was changed, after 
which a portion of the tract was conveyed to plaintiff, 
whose deed recited that he took according to the lat- 
ter survey. Held, that as against defendant, who pur- 
chased part of the remainder of the tract, plaintiff was 
not entitled to a right of way according to the originai 
survey, if such way was not required asa matter of 
necessity, though the right of way as located by the 
latter survey was impassable, and crossed a tract of 
land which plaintiff's grantor conveyed to third per- 
sons without reserving aright of way.—TAFT Vv. EMERY, 
Mass., 564 N. E. Rep. 864. 

27. DraIns — Obstruction.—An unexecuted parol 
agreement authorizing the landowner across whose 
land the ditch was dug to fill it up, made many years 
before the passage of the drainage act, and never acted 
on, is not a revocation of the consent to dig the ditch, 
withinthe meaning of section 4of the act, requiring 
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the right to revoke a parol license to dig such a ditch 
to be exercised within one year from the time of tak- 
ing effect of the act, and providing that if not thus ex- 
ercised, andift suitis not brought within the year to 
enforce the revocation, the licensor shall -be forever 


barred from thereafter revoking the same.—HOUNT Vv. 


Sain, Ill.,54 N. E. Rep. 970. 


28. EASEMENTS—Abandonment.—Where the grantee 
under a deed is, bythe same instrument, given an 
easement in land adjoining, his mere acquiescence in 
the occupancy and control of such land by others for 
a shorter period than 20 years, unaccompanied by 
other and active evidences of an intention to abandon 
same, will not, of itself, constitute an abandonment of 
the easement, and estop him from claiming a right 
thereto.—JOHNSON V. STITT, R. I., 44 Atl. Rep. 5138. 

29. EJECTMENT—Direction of Verdict.—In ejectment 
itis properto direct a verdict for plaintiffas against 
defendants, who are mere trespassers, where plaintiff, 
although unable to connect his title with the patent 
title, suows that a grantor io his chain of title wus, at 
the time he conveyed it, in possession, claiming to 
own it, and after plaintiff purchased he entered into 
possession, and held it until defendants intruded and 
took possession.—CasSKY V. KIMMEL, IIl., 54 N. E. Rep. 
905. 

30. EMINENT DOMAIN—Railroads — Measure of Dam- 
ages.—The measure of damages to land adjacent to 
land taken for a railroad right of way is the deprecia- 
tion in its actual market value by reason of the con- 
struction of the road.—GALESBURG, ETC. R. Co. V. 
MILROY, Ill.,54 N. E. Rep. 989. 

31. EvIDENCE—Ancient Deed.—A deed more than 30 
years old, apparently genuine, and coming from the 
proper custody, under which possession of the land it 
purports to convey has been consistent, is admissible 
in evidence as an ancient document, without proof of 
execution; nor does the fact that it bas been recorded 
change its chsracter.—MCARTHUR V. MORRISON, Ga., 
348. E. Rep. 205. 

32. EVIDENCE—Deed.—Where one, in a conveyance 
of his property by deed under seal to a trustee for the 
benefit of creditors, agrees to pay a per cent. commis- 
sion for sums received and disbursed by the trustse, 
parol evidence is admissible to show that by a subse- 
quent agreement the said percent. was to be cat down 
toa smaller amount.— ADAMS V. BATTLE, N. Car., 348. 
E. Rep. 245. 

33. EVIDENCE—Location of Lots—Survey.—The stakes 
of an original survey of city lots are better evidence of 
the location of a lot than a survey based upon the 
marks and field notes of a previous survey, not shown 
to be correct.—KUGLIN V. BOCK, IIll., 54 N. E. Rep. 907. 

34. FRAUDULENT CONVEYANCES—ACts Showing Fraud. 
—Defendant, while indebted to plaintiff, filed a trans- 
fer of property to his wife, and the date of execution 
appearing on the transfer was long before the date of 
filing; and he alleged as a consideration money his 
wife had furnisbed him, and it appeared that she had 
failed in business a short time before, and had no 
money. A number of other transfers were filed by him 
long after the date of execution, and he had-during the 
time of his transactions represented himself to be 
worth a largesum. Held, that such transactions, un- 
expluined, show fraud.—MANHARD HARDWARE CoO. V. 
ROTHSCHILD, Mich., 80 N. W. Rep. 707. 


35. Highways — Obstructions — Injunction.—Equity 
will not interpose to prevent the obstruction of a pub- 
lic highway, at the instance of a private individual, 
merely because such obstruction is a public nuisance; 
but it must also appear that such obstruction will work 
a special injury to him, and that he will suffer irrepa- 
rable damage.— CHICAGO GEN, Ry. CO. V. CHICAGO, ETC. 
R. Co., Iil., 54 N. E. Rep. 1026. 


36. HOMESTEAD—Rights of Children by Divorced 
Wife.- Under Hurd’s Rev. St. 1897, p. 815, ch. 52, § 2, 
Providing that the homestead exemption shall con- 
tinue after the householder’s death forthe benefit of 





the widow and ofthe children during minority, and 
under section 4, rendering all releases and waivers of 
homestead rights by children invalid unless directed 
by order of court, the factthat the children ofa de- 
ceased householder are living, at his death, with their 
divorcec mother, who was deprived bythe decree of 
divorce of all her rights in the property of deceased, 
and that deceased left surviving him asecond wife, 
anda child by her, does not deprive the children by 
the first marriage of their homestead rights.—_WALKER 
v. WALKER, Ii1.,54.N. E. Rep. 956. 

87. INJUNCTION.—Where a bill is filed for injunction 
only, and the injunction is refused for want of equity, 
itis not error to refuse to allow defendant to answer, 
nor to dismiss the bill on the refusal of the injunction. 
—FIELD V. VILLAGE OF WESTERN SPRINGS, IIl., 54 N. 
E. Rep. 929. 

38. INJUNCTION — Water Rights—Impairment of Use 
of Property.—Where plaintiff has a legal right, in com- 
mon with defendant, by virtue of an agreement and 
certain conveyances, to draw a certain amount of 
water from a reservoir, and defendant threatens to fill 
up a portion of said reservoir, which would result in a 
reduction of plaintiff’s supply of water, in violation of 
his rights, plaintiff is entitled to an injunction restrain- 
ing such threatened act, though defendant has the fee 
of the land where most of the proposed filling is to be 
made, but holds it subject to the easements created in 
favor of plaintiff by said agreement and conveyances. 
—KOENIG V. CITY OF WATERTOWN, Wis., 80 N. W. Rep. 
728. 

389. INJURY TO EMPLOYEE — Duty to Furnish Safe Ap- 
pliances.—Plaintiff was injured, while working in a 
tunnel on the Canadian side ofthe St. Clair river, by 
reason ofthe high pressure of air maintained. The 
court instructed that it was defendant’s duty to adopt 
the proper system for maintaining the air pressure, 
and to use the proper locks on the valves of the ma- 
chinery, or to give plaintiff warning of the danger. 
Held, that such instruction was improper, asthelaw . 
of Canada governing the case was that defendant had 
performed its duty when it employed competent per- 
sons to control the work, and authorized them to pur: 
chase suitable material and machinery.—TURNBEB V. 
St. CLAIR TUNNEL Co., Mich., 80 N. W. Rep. 720. 

40. INSURANCE—Fixtures.—The insurer of a building 
is liable for the loss of fixtures built into and forming 
a part of it at the time it was erected, although such 
fixtures were included among other fixtures in a sepa- 
rate item covered by other insurance, where the in- 
demnity under the latter item is not sufficient to cover 
such fixtures.—NIAGARA FiRg Ins. Co. v. D. HEENAN & 
Co., Ill., 54 N. E. Rep. 1052. 

41. INsuRANCE—Pleading—Filing Policy — Condition 
Precedent —Where a fire insurance company agrees 
to make and deliver a policy of insurance within a 
reasonable time, and nothing as to the terms and con- 
ditions of the insurance is left open, a copy of the pol- 
icy need not be filed with the complaint in an action 
to recover fora loss accruing before the delivery of 
the policy, as the policy is not the foundation of the 
action.—WESTERN ASSsUR. CO. V. MCALPIN, Ind., 55 N. 
W. Rep. 119. 

42. INSURANCE — Right of Administrator.—By the 
terms of a fire insurance policy, the company agreed 
to ‘‘make good tothe said assured, his executors, ad- 
ministretors, and assigns, all such immediate loss,” 
etc. The policy also provided that any change of title 
in the property insured, unknown to the company; 
should renderthe policy void. Held, that change of 
title by the natural death ofthe assured was not a 
change contemplated by the policy, but that the com- 
pany is liable to the administrator of the assured for 
loss occurring after assured’s death, and within the 
life of the policy.—FoOrRkEsT CiTy Ins. Co. Vv. HARDESTY, 
111.,55 N. E. Rep. 139. 

43. JUDGMENT BY AGREEMENT — Conclusiveness.—A 
judgment, entered by agreement, establishing me- 
chanics’ liens is a conclusive adjudication between the 
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parties of all facts necessary to support the right to 
such liens.—LEMMON V. OSBORN, Ind.,54 N. E. Rep. 
1058. 

44. JUDGMENT FOR CONTEMPT—When Appealable.—A 
judgment against a defendant for contempt contained 
a clause that further proceedings therein be stayed 
until further order of the court, and that defendant 
have 60 days to file a bill of exceptions. Held, that 
the clause was effective only forthe purpose of stay- 
ing execution, and was not such a withholding of a 
final conciusion as to prevent an appeal being taken. 
—STATE V. DOWNING, Oreg., 58 Pac. Rep. 863. 

45. LIBEL AND SLANDER — Actionable Words—Privil- 
eged Communications.—A written communication 
which, in effect, “blacklisted” the person therein re- 
ferred to as a ‘‘delinquent” debtor of the writer, when 
he in fact owed the writer nothing, was not privileged 
on the ground that the same was made to protect the 
writer’s interest in a matter where it was concerned, 
merely because the inducement prompting the writ- 
ing and sending of such communications was an ex- 
pectation of similar favors from the person addressed, 
under an agreement between these parties to give 
each other confidential information as to their respect- 
ive delinguent debtors.—WESTERN UNION TEL. Co. v. 
PRITCHETT, Ga., 348. E. Rep. 216. 


46. Lire INSURANCE—Statements of Insured in Ap- 
plication—Knowledge of Company.—Where an insur- 
ance company, at the time of accepting an app! cation 
in which insured stated that his health was good, and 
at thetime of issuing the policy, knew as much or 
more about his condition than he did, and was fully 
informed of all the facts, it cannot insist on the for- 
feiture of the policy on the ground that such state- 
ment was false and fraudulent.—SECURITY TRUST Co. 
Vv. TARPEY, Ill., 54 N. E. Rep. 1041. 


47. ManDamMus—Compelling Payment of Claims.—The 
clerk of the sanitary district of Chicago cannot be com- 
pelled by mandamus to pay an order issued by its 
trustees, conditioned on its acceptance in full of all 
demands against it, where petitioner refuses to com- 
ply with the conditions imposed, since mandamus can- 
not aid the petitioners unless they offered to comply 
with the conditions.— PSOPLE V. REDDICK, IIl., 54 N. E. 
Rep. 963. 

48. MANDAMUS TO COMPEL KELKRASE OF EXEMPT PROP- 
ERTY.—In cases where a defendant makes formal de- 
mand for his exemptions upon an officer who had 
seized defendant’s chattels under a warrant of attach- 
ment, the officer is bound to exercise discretion with 
respect to turning over the property claimed as ex- 
empt; and in all cases where the officer is convinced 
that, for any reason, the claimant is, under the law, 
not entitled to exemptions, he is in duty bound not to 
comply with ademand therefor. Accordingly, held, 
that mandamus will not lie to compel the officer to ex- 
ercise his official discretion in favor of the claimant, 
and turn over property so demanded. Mandamus will 
not lie against ministerial officers to compel the exer- 
cise of an official discretion in a particular manner.— 
OLIVER V. WILSON, N. Dak., 80 N. W. Rep. 757. 


49. MASTER AND SERVANT — Contracts—Possession of 
Servant.—Where one occupies and has the use of a 
house and garden in part remuneration for services 
upon a farm, his possession of the premises is not an 
independent one, but is the possession of his em- 
ployer.—FULTON V. HEFFSLFINGER, Iad.,54 N. E. Rep. 
1079. 

50. MASTER AND SERVANT—Defective Machine — No- 
tice of Danger.—Defendant was not legally bound to 
place a guard over the knives of a wood-cutting ma- 
chine, where injury could result only from using the 
machine, and the danger was obvious to any one using 
it.—GUKDELHOFER V. ERNSLING, Ind., 55 N. E. Rep. 113- 


51. MASTER AND SERVANT — Fellow-Servant — Negli- 
gence.—A servant of one having a contract with a com- 
pany to unload its lamber froma vessel, who is em 
ployed merely to pass the lumber overthe vessei’s 





rail to defendant’s yard men, who are piling it up on 
defendant’s dock, does jnot assume the danger ofa 
pile’s falling, nor does he remain in his employment 
with knowledge of the danger, when it is conclusively 
proven that such a danger was not ordinarily incident 
to the business, and that such accident never hap- 
pened before the servant was injured.—JOHN SprY 
LUMBER CO. V. DUGGAN, Iil., 54 N. E. Rep. 1002. 


52. MASTER AND SERVANT — Labor—Contracts.—In an 
action by one performing labor on a highway against 
the contractor, the latter’s contract with the highway 
commissioners, by which he agreesto save the com- 
monwealth harmless from various possible claims, is 
res inter alios, and its exclusion is not error.—H&NNEBRY 
v. MAYNARD, Mass., 54 N. E. Rep. 871. 


53. MECHANICS’ LIENS — Where Purchaser of Labor 
and Materials Becomes Owners of Land—Lien.—When, 
during work ona building under an entire contract, 
the purchaser of the labor and materials becomes the 
owner ofthe land on which the building is erected, 
the statutory requisites are thereby complied with 
which are necessary to create a lien for some labor and 
materials; and, where such contract is adopted by the 
acceptance of work performed atter the purchase of 
the land, it is adopted as an entirety, and a lien for all 
the labor is created.—ANDERSON V. BERG, Mass., 54N. 
E. Rep. 877. 

54. MECHANICS’ LIENS FOR MATERIAL FURNISHED— 
Public Works.—A claim for material furnished con- 
tractors for the construction for the commonwealth of 
an aqueduct is within Pub. St. ch..16,§ 64, providing 
that when public works are to be constructed, on 
which liens may attach for materials, the common- 
wealth shall obtain sufficient security for the payment 
by the contractors for all material used inthe con- 
struction.—NasH V. COMMONWEALTH, Mass., 54N. E. 
Rep. 865. 


55. MORTGAGE — Foreclosure.—The established gen- 
eral practice in this country, in judicial sales upon 
foreclosure, isto direct sale to be made by a master 
named inthe decree, and, when the sale upon report 
is confirmed, to order a conveyance of the property by 
the master to be delivered to the purchaser; and courts 
of the United States, in adopting such practice, are not 
restricted by the maxim that jurisdiction in equity is 
ordinarily’exercised in personam, and their power con- 
fined to the ordering of a conveyance by the parties, a 
foreclosure suit being substantially a proceeding in 
rem.—DECK v. WHITMAN, U.S. C.C., E. D. (Tenn.), 96 
Fed. Rep. 873. 


56. MORTGAGES — Foreclosure — Attorney’s Fees.— 
W here a mortgage stipulates for an attorney’s fee of 10 
per centum on foreciosure, it is proper to allow such 
amount, there being no evidence that it is unreason- 
able.—THURNTON V. COMMONWEALTH LOAN & BLDG. 
Assn., Iil.,54N. E. Rep. 1037. 

57. MORTGAGES—Rights of Judgment Creditor—Strict 
Foreciosure.—The proper cause of procedure to bar 
the rights of a judgment lien creditor, who was not 
made a party tothe fureclosure of a prior mortgage, 
is a suit forstrict foreclosure, requiring him to redeem 
within a reasonable time or be barred and foreclosed. 
—KOERNER V. WILLAMETTE IRON WORKS, Oreg., 58 
Pac. Rep. 863. 

58. MUNICIPAL CORPORATIONS—Action for Injuries of 
Employee of Contractor.—In an action against a city 
and its contractors for personal injuries sustuined by 
the plaintiff by reason of an explosion of dyuamite 
while at work on a sewer, the evidence showed thut in 
making the excavation it became necessary to u-e dy- 
namite forthe purpose of blasting; thatthe work was 
done undera foreman ofthe contractors; that they 
hired aud paid allthe employees, the plaintiff being 
one ofthem; that the city had no control over the 
work orthe employment ofthe servants of the con- 
tractors, the city reserving no right in respect to the 
work except to see that it conformed to the standard 
required by the contract. Held, that a verJict for the 
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city was properly directed, although the contractors 
had obligated themselves to save thecity harmless 
from damages arising out of their negligence.—StTaDT- 
LER V. CITY OF HUNTINGTON, Ind., 55 N. E. Rep. 88. 


59. MUNICIPAL CORPORATIONS — Defective Sidewalk— 
Injury to Pedestrian.—One passing along a sidewalk 
may, notwithstanding he knows it is out of repair, re- 
cover foran injury caused bya defect therein, if he 
used ordinary and reasonable care to avoid it.—CITY 
OF STREATOR V. CHRISMAN, II1., 54 N. E. Rep. 997. 


60. MUNICIPAL CORPORATIONS — Personal Injuries— 
Defective Street.—In an action against a city for an in- 
jury resulting from plaintiff driving into an unpro- 
tected ditch in one of its streets, an instruction that 
persons traveling on the streets of a city in constant 
use by the public may presume that they are reason- 
ably safe for ordinary travel throughout their entire 
width is not erroneous where there is no evidence that 
plaintiff was aware of the ditch.—CITY OF SPRING VAL- 
LEY V. GAVIN, Ill., 54 N. E. Rep. 1035. : 


61. MUNICIPAL CORPORATIONS—Personal Injury—Neg- 
ligence.—A city is liable for a personal injury caused 
by the negligence of one of its employees evgaged in 
necessary business in carrying on its water depart- 
ment maintained to supply the city and its inhabitants 
with water.—LYNCH V. CITY OF SPRINGFIELD, Mass., 54 
N. E. Rep. 871. 


62. MUNICIPAL CORPORATIONS—Police Officers—Un- 
warranted Arrest.—A city is not liable for the acts of 
its police officers in making an unwarranted arrest, 
and hence it is not the duty of its corporation counsel 
to defend an action against the officers therefor to 
which the city was not a party.—CITY OF CHICAGO yv. 
WILLIAMS, I11.,55 N. E. Rep. 125. 


63. MUNICIPAL CORPORATION — Sewage — Water 
Courses.—A city will not be enjoined from discharging 
its sewage in a natural water course, where it acts 
skillfully and in conformity to the statute, and is free 
from negligence, though the waters are polluted to 
the injury of lower riparian proprietors, where there 
is no other natural or reasonably possible means of 
drainage.—CITY OF VALPARAISO V. HAGEN, Ind., 54N. 
E. Rep. 1062. 

64. MUNICIPAL CORPORATION—Sewers—Negligence.— 
A municipality is liable for damages sustained by the 
flooding of ‘a basement, during a severe but not ex- 
traordinary rainfall,caused by an obstruction left ina 
sewer by the city’s workmen—placed there for a tem- 
porary purpose while they were altering the sewer, 
and which they negligently omitted to remove when 
the alterations were completed.—JUDD v. CITY OF 
HARTFORD, Conn., 44 Atl. Rep. 510. 

65. MUNICIPAL CORPORATION—Street Improvements— 
Assessments.—Under a charter authorizing a city to 
improve a street, and requiring the part improved to 
be uniform in the extent and kind of the proposed im- 
provement per running foot, and an apportionment of 
the costs on the lands or lots abutting on the street, 
the city may improve only a lateral half of a street.— 
INDIANAPOLIS & V. R. Co. vV. CAPITOL Pav. & CONST. 
Co., Ind., 54 N. E. Rep. 1076. 

66. MUNICIPAL CORPORATIONS—Street Improvement 
Ordinance.—Where a statute requires city improve- 
ment ordinances to specify the nature, character and 
description of the improvement, an ordinance for the 
improvement of a street, failing to specify the height 
ofthe curb provided for, is invalid.—CRUICKSHANK V. 
CITY OF CHICAGO, II1., 54 N. E. Rep. 997. 

67. MUNICIPAL CORPORATIONS — Violation of Ordi- 
nances—Costs.—A city is not liable for costs incurred 
by a person in defending himself in a prosecution for 
violation of an ordinance.—CITY OF CENTRALIA V. 
NAGELE, II1., 55 N. E. Rep. 128, 

68. NEGLIGENCE—Degree of Care—Contributory Neg- 
ligence.—A transportation company is required to ex- 
ercise only reasonable care, and not the highest de- 
gree of care, for the safety of one employed by its men 





engaged in unloading its vessel, to supply them with 
drinking water.—ATKINS V. LACKAWANNA TRANSP. CO., 
Ill., 54 N. E. Rep. 1004. 

69. NEGLIGENCE — Injuries — Proximate Cause.—To 
make the negligent act of the defendant the proximate 
cause of plaintiff's injury, it is not necessary that the 
particular injury, and the particular manner in which 
it occurred, might reasonably have been expected to 
follow such negligent act.—CITY OF DIxoONn Vv. ScoTT, 
Ill.,54N. E. Rep. 897. 

70. NEGLIGENCE—Contributory Negligence.—It is not 
negligence per se for a workman, not in position to see 


‘his danger, to continue his work after his employer 


tells him there is no danger.—WatTson CouT STONE CO. 
Vv. SMALL, IIl., 54 N. E. Rep. 995. 


71. NEGLIGENCE—Running Past Stations.—Running 
afreight train at high speed past a station, just asa 
passenger train is approaching, where the track on 
which the former is running is between the depot and 
the track on which the latter is moving, is negligence. 
—CHIcaGO & A. R. Co. v. KELLY, IIll., 54 N. E. Rep. 979. 


72. NEW TRIAL AS TO PART OF IssuEsS—Inadequacy of 
Damages.—The court may set aside a verdict as to the 
damages, and award a new trial on that issue alone, 
though some of the matters involved in the other is- 
sues may have tended to mitigate the damages; for 
whatever evidence was introduced on the first trial on 
such other issues in mitigation of damages would be 
admissible on the second trial on the general issue as 
to damages.— BENTON V. COLLINS, N. Car., 348. E. Kep. 
242, 

73. PARTNERSHIP — Dissolution — Purchase by Sur- 
vivor.—A surviving partner of a banking firm managed 
the business for 10 months, and purchased deceased’s 
interest of his administrator for much less than its 
nominal value; he to assume, and discharge the estate 
from, all liabilities known or shown by the books. 
Errors in the journal and cash books and the certifi- 
cate register were alluded to in the negotiations, and 
he could have learned from their examination of out- 
standing certificates of deposits issued by deceased, 
the proceeds of which it was claimed deceased con- 
verted. Held, that he could not afterwards recover of 
the estate the sums paid on such certificates.—HAMIL- 
TON V. WELLS, Ill., 55 N. E. Rep. 143. 

74. PLEADING—Limitation of Actions.—In actions at 
law, as.distinguished from equity, defendant cannot 
raise tre question of limitations by demurrer, though 
it appears on the face of the complaint that the action 
was barred; and hence plaintiff cannot avail himself 
of matter in avoidance of the statute of limitations by 
pleading such matter in his complaint before the stat- 
ute has been set up as a bar by plea.—GUNTON V. 
HouGHsEs, Ill., 54 N. E. Rep. 895. 

75. PLEADING—Trial—Variance.—W here a declaration 
in tort to recover for a personal injury contains differ- 
ent counts, alleging different acts of negligence, the 
plaintiff is not bound to prove all the acts alleged, but 
it is sufficient if he proves enough to show a good 
cause of action.—SwiFt & Co. v. RUTKOWSKI, Ill., 54 N. 
E. Rep. 1038. 

76. PRINCIPAL AND SURETY—Extension of Time—Dis- 
charge—Mortgage.—A husband whose debt was se- 
cured by a mortgage on his wife’s land afterwards 
executed a chattel mortgage to the same creditor, se- 
curing certain of his debts, including the debt secured 
by his wife’s mortgage. The time of foreclosure of the 
chattel mortgage was ata later date than the maturity 
of said debt, but there was no agreement that the time 
for the enforcement of such debt should be extended. 
Held, that the chattel mortgage did not extend the 
time of payment of the debt, and discharge the lien of 
the wife’s mortgage.—JENKINS V. DANIEL, N. Car., 34 8. 
E. Rep. 239. 

77. RAILROAD COMPANY-— Foreclosure Sale—Rights of 
Purchaser.—The rule of caveat emptor, as applied to 
judicial sales, operates not only to deprive the pur- 
chaser of arailroad soid under foreclosure of any re 
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course against the proceeds of the property on account 
of existing incumbrances or tax liens on the property, 
but also of any claim to reimbursement for such liens 
from a fund in the registry of the court, or inthe hands 
of a receiver, derived from the earnings of the prop- 
erty during the receivership, unless the decree, or 
order of sale, or special equitable considerations give 
him a right to such reimbursement.—TERRE HavuTE & 
L. Ry. Co. v. Harrison, U. 8. C. C. of App., Seventh 
Circuit, 96 Fed. Rep. 907. 

78. RAILROAD COMPANIES—License to Construct Spur 
Track.—An agreement was made by which defendant, 
a railroad company, permitted the use of property be- 
longing to it for the construction thereon of a spur 
track ari temporary buildings to be used in plaintiff's 
coal business. The agreement was not under seal, no 
rent was reserved, and it provided that the railroad 
might remove the spur track whenever necessary for 
the accommodation of its business, without being 
liable for damages to plaintiff. Held, that the agree- 
ment was simply a revocable license, and a bill to re- 
strain the railroad from removing the spur track 
should be dismissed.—WHITTEMORK V. NEw YORK, N. 
H. & H. R. Co., Mass., 54 N. E. Rep. 867. 


79. RAILROAD CoOMPANY—Street Railroads—Contribu- 
tory Negligence.—Driving a carriage along and within 
the tracks of a street railroad is not of itself negligence 
precluding a recovery for injuries received in a col- 
lision, providing the person so driving exercises due 
care to avoid a collision.—NOR1H CHICAGO ST. R. Co. 
Vv. ZEIGER, Iil., 54 N. E. Rep. 1006. 

80. SaLE—Conditiona! Sules—Title to After-Acquired 
Stock.—A stipulation, in an agreement to sell a stock 
of goods, that the title to same, except such as may be 
sold in course of trade, shail remain inthe vendor un 
tilthe purchase price is fully paid, and that the pur- 
chaser, by making fresh purchases, shall keep the 
stock equal to what it was at the time of sale, does not 
give the vendor title to goods bought by the purchaser 
to replenish the stock.—HARDING Vv. LEWENBERG, 
Mass., 54 N. E. Rep. 870. 

81. Sate—Warranty of Quality.—A eontract to fur- 
nish “common hard brick” creates a warranty that the 
bricks furnished shall be of the standard implied by 
that term.—DayY V.jMaPEs-REEVE CONST. Co., Mass., 54 
N. E. Rep. 878. 

82. SLAaNDER—Words Actionable Per Se.—Defendant 
said to plaintiff: ‘‘Get out of here, you. I know you 
are nothing but a d——d old bitch. Held not to charge 
the crime of prostitution, and the clear meaning of the 
words could not be extended by innuendo to embrace 
such crime.—ROBERTSON V. EDELSTEIN, Wis., 80 N. W. 
Rep. 724. 

83. SPECIFIC PERFORMANCE—Parol Contract.—Where, 
in an action for specific performance of a parol con- 
tract to convey land, the statute of frauds is not 
pleaded in the trial court, it cannot be relied on in the 
appellate court.—SANFORD V. DAVIS, Ill.,54.N. E. Rep. 
977. 

84. Tax TITLE—Action to Vacate—Pleading.—A bill 
to set aside a tax deed, which avers that plaintiff was 
in actual occupancy and possession of the land, either 
in person or by his tenants, when the tax deed was is- 
sued, and before and since that time; thet no notice of 
an intention to apply for a deed was ever served on 
him as required by the revenue act (section 216) when 
the land is occupied; and that the affidavit made by 
the tax title holder in order to obtain the deed was 
fraudulent and defective, because it failed to show any 
fact with reference to possession, is sufficient to with- 
stand a general demurrer, and to support a decree in 
plaintiff's favor.—LaNGLOIs V. MCCULLOM, Ill., 54 N. E. 
Rep. 955. 

85. TrRusTs—Death of Trustee—Court of Equity.—The 
legal title to land held in trust cannot descend to, or be 
vested in, a court of equity, as trustee.—LAWRENCE V. 
LAWRENCE, Iil., 54 N. E. Rep. 918. 

86. TrRusTs—Wilis—Right of Disposition.—A devise in 
trust for the benefit of an heir, directing the trustee to 





pay over the income and such portion of the principal 
as may be necessary to support the beneficiary, and to 
pay the remainder if, in the trustee’s opinion, such 
beneficiary is capable of managing the estate, creates 
an absolute estate in the beneficiary, subject to a trust 
terminable at his death, which he is entitled to dis- 
pose of by will.—CHASE V. BENEDICT, Conn., 44 Atl. 
Rep. 507. 


87. VENDOR AND PURCHASER—Executory Contract.— 
Where a purchaser under an executory contract pro- 
eures a mechanic's lien to be filed against the property 
sold for the purpose of clouding the title 30 as to em- 
barrass the vendor in fulfilling his contract, he cannot 
urge the presence of the lien on the records as an ob- 
jection to the title, nor compel specific performance.— 
Mack V. MCINTOSH, Ill., 54 N. E. Rep. 1019. 


88. VENDOR AND PURCHASER—Parol Contract—Evi- 
dence.—Where the only evidence of a parol contract 
to convey land was that of the plaintiff that defendant 
agreed to convey such land on payment of a certain 
price, at plaintiff's convenience, with interest at 6 per 
cent. per annum, which was denied by defendant, 
whose agent stated that plaintiff, subsequent to the 
making of the agreement alleged, told bim that he had 
had some talk with defendant about buying the land, 
which amounted to nothing, and made to such agent 
another proposition for the purchase of the laud, 
which was subm:tted to defendant, and declined, such 
evidence is not sufficient to establish an oral contract 
for the conveyance of the land.—WRIGHT V. RAFTREE, 
Ill., 54 N. E. Rep. 998. 


89. VENDOR AND PURCHASER-—Specific Performance— 
Statute of Frauds.—Equity will not compel a specific 
performance of a parol contract to convey, though the 
purchaser has paid the purchase price, and entered 
into possession, where the vendor pleads the statute 
of frauds.—Pass Vv. Brooks, N. Car., 348. E. Rep. 227. 


90. WAREHOUSEMEN—Storage of Grain.—Where one 
receives grain as a public warehouseman, the title 
does not pass to him, but remains in the depositor as 
bailor, and it cannot be taken and sold for the ware- 
houseman’s debts.—-YOCKEY V. SMITH, I1!., 54 N. E. Rep. 
1048. 


91. WILLS—Contest—Testamentary Capacity.—In a 
contest over the validity of a will on the ground of 
want of testamentary capacity, a previous will, made 
when the soundness of testator’s mind was unques- 
tioned, and which disposed of property approximately 
the same as the contested will, is admissible in evi- 
dence as tending to show soundness of mind when the 
contested will was executed.—HESEMAN V. VOGT, Ill., 
55 N. E. Rep. 141, 


92. WILLs—Power of Alienation.—A clause in a will 
devising land to testator’s daughter for life, with 
power to convey the fee of a portion thereof, is not 
affected by a subsequent clause prohibiting the devisee 
from alienating any portion of said land during her 
lifetime, the devisee being vested with an absolute life 
estate; any restriction upon the power of alienation is 
repugnant to the estate vested, and is absolutely void. 
—HuontT v. HAWES, I1l., 54 N. E. Rep. 953. 


98. WILL—Precatory Words.—A testator, by one 
clause of his will, devised to his wife all his estate, both 
real and personal, as her sole property forever, and 
described as his homestead farm, and by the succeed- 
ing clause provided, ‘‘My desire is that my daughter, 
M S, have all the estate, not disposed of in the above 
bequeath, at the death of my wife, C 8.” Held, the 
wife was the owner in fee of the homestead farm, and 
at her death it descended to her heirs.—SAEGER V. 
Bops#, Ill., 55 N. E. Rep. 129. 


94. WITNESS—Sureties.—The principal maker of a 
note, on the death of the payee, is competent, in an 
equity suit by the sureties to enjoin the prosecution of 
action on the note against them, to testify for them to 
an extension of time by the payee.—ENGLISH V. LAN- 
DON, Iil., 54 N. E. Rep. 911. 





